United States Court of Appeals 
for the Second Circuit 



APPENDIX 



74-1554 

HuitPii (Eaurt of Apprala 

For the Second Circuit. 



UNITED STATES OP’ AMERICA, 


against 


Ai>i>ellee, 


MICHAEL PATERNO, GEORGE DENTI and 
PATERNO AND SONS, Inc., 

Defendants-A ppvllanls. 


On Appeal prom the United States District Coitit 
FOR THE Southern District of New York. 


JOINT APPENDIX. 

Volume III—Papes 1321a to End. 


Arthur Karger, 

Attorney for Defendants-Appellants, 

Michael Patemo and Patemo and Sons, Inc., 
600 Madison Avenue, 

New York, N. Y. 10022 


riLtj 


■IS Bender, 


_ A/^^^ttomey for Defendant-Appellant, 

George Denti, 



22o Broadway, 

New York, N. Y. 10007 

Curran, 

nited States Attorney for the Southern District 
of New York, Attorney for Appellee, 

United States Courthouse, 

Foley Square, 

New York, N. Y. 10007 


Tai Ripostbs Cokpaitt. Iko., New York, N. Y. 10007—218 T88<9T8—1874 

(3912) 


// 






PAGINATION AS IN ORIGINAL COPY 










INDEX. 


Docket Entries . 


• 



• 

Page 

. la 

Indictment .... 

• 

• 

. 

• 

• 

. 9a 

Notice of Motion 

• 

• 

• 

• 

• 

. 18a 

Memorandum of Law in Support 

Pre-trial Motions 

of Defendants' 

• • • 

• 

. 20a 

Affidavit of J. Lawrence Silverman 

in 

Opposition 

to Motion 

• 

• 

• 

• 

• 

. 37a 

Memorandum of Law in Response 

to Defendants 



Pre-trial Motions 


• 

• 

• 

• 

. 39a 

Bill of Particulars 


• 

• 

• 

• 

. 46a 

Memorandum by Frankel, J., 

of 

7/31/73 

• 

• 

. 50a 

Transcript .... 


• 


• 

• 

. 51a 

Opening by Mr. Silverman 


• 


• 

• 

. 74a 

Opening by Mr. Brill 


• 


• 

• 

. 96a 

Opening by Mr. Rosenthal 


• 


• 

• 

. 10 3a 

Motions .... 


• 


• 

• 

. 1440a 

Sumir.ation by Mr. Rosenthal 


• 


• 

• 

. 1690a 

Summation by Mr. Brill . 


• 


• 

• 

. 1741a 

Summation by Mr. Silverman 


• 


• 

• 

. 1783a 

Court's Charge . 

• 

• 


• 

• 

. 1849d 

Exceptions and Requests to 

Charge 


• 

• 

. 1909a 

Verdict .... 

• 

• 


• 

• 

. 1941a 

Motion to Set Aside Verdict 


• 


• 

• 

. 1947a 










11 . 


Page 

Minutes of Sentence. 19 4 8c' 

Judgment (Michael Paterno) . 1976a 

Judgment (Paterno & Sons, Inc.) .... 1979a 

Judgment (George Denti) ...... 1981a 

Notice of Appeal by Michael Paterno . . . 1984a 

Notice of Appeal by Paterno and Sons, Inc. . 1986a 

Notice of Appeal George Denti .... 1988a 





iii. 


TESTIMONY. 

WITNESSES FOR GOVERNMENT; 

Altro, Anne; 

Direct by Mr. Silverman . 

Cross by Mr. Brill .... 
Cross by Mr. Rosenthal 
Re-direct by Mr. Silvermam 
Re-cross by Mr. Brill 

Andretta, Gaeton J.; 

Direct by Mr. Silverman . 

Cross by Mr. Brill .... 
Cross by Mr. Rosenthal 
Re-direct by Mr. Silvermem 

Aurrichio, John; 

Direct by Mr. Silverman . 

Cross by Mr. Rosenthal 


Page 

. 669a 

. 718a 

. 763a 

. 778a 

. 782a 

. 393a 

. 409a 

. 435a 

. 446a 

. 525a 

. 533a 


Bressler, Jacob; 

Direct by Mr. Silverman.13 3a 

Cross by Mr. Brill.179a 

Re-direct by Mr. Silverman.186a 


Buchbinder, Sidney: 

Direct by Mr. Silverman.1417a 

Cross by Mr. Brill.14 31a 






Page 


Burke, Thomas J.: 

Direct by Mr. Silverman.'oOSa 

Cross by Mr. Rosenthal.612a 

Canty, Christopher: 

Direct by Mr. Silverman. 6 65a 

Cross by Mr. Brill. 669a 

Capossela, James: 

Direct by Mr. Silverman.451a 

Cross by Mr. Brill. 469a 

Cross by Mr. Rosenthal. 496a 

Re-direct by Mr. Silverman.512a 

Ciavolella, Benedict: 

Direct by Mr. Silverman. 79 3a 

Cross by Mr. Brill.6 3a 

Cross by Mr. Rosenthal ...... 808a 

Re-direct by Mr. Silverman. 808a 

Re-cross by Mr. Brill.810a 

Cimino, Raymond: 

Direct by Mr. Silvermein.513a 

Cross by Mr. Brill. 523a 

Cross by Mr. Rosenthal. 524a 





Page 

Clausen, Hans; 

Direct by Mr. Silverman.1148a 

Cross by Mr. Brill.1172a 

Re-direct by Mr. Silverman.1191a 

Re-cross by Mr. Brill.1194a 

Re-cross by Mr. Rosenthal.1195a 

Colantino, Thomas; 

Direct by Mr. Silv'^-mein. 555a 

Cross by Mr, Rosenthal. 569a 

Denti, George; 

E.B.T.1143a 

Ferraro, Louise; 

Direct by Mr. Silverman. 1075a 

Cross by Mr. Brill.1114a 

Cross by Mr. Rosenthal.1126a 

Re-direct by Mr. Silverman.1135a 

Re-cross by Mr. Brill.1137a 

Hoffman, Conrad; 

Direct by Mr. Silverman.341a 

Cross by Mr. Brill . . . . . . . 359a 

% 

Cross by Mr. Rf;senthal. 360a 









Johnson, Lee A.; 


Page 


Direct by Mr. Silverman . 
Cross by Mr. Rosenthal . 

LaSpina, Samuel Joseph; 

Direct by Mr. Silverman . 
Cross by Mr. Brill . 

Marino, Vincent; 

Direct by Mr. Silverman . 
Cross by Mr. Brill . 
Cross by Mr. Rosenthal . 
Cross by Mr. Brill . 

Minichino, Salvatore: 

Direct by Mr. Silverman . 
Cross by Mr. Brill . 

Cross by Mr. Rosenthal 
Re-direct by Mr. Silverman 
Re-cross by Mr. Brill 

Muscatello. Rose; 

Direct by Mr. Silverman . 
Cross by Mr. Brill . 

Cross by Mr. Rosenthal 


• 784a 

• 789a 


• 539a 

• 549a 


379a 
382a 
386a 
• 389a 


• 616a 

. 633a 

. 642a 

. 660a 

. 66 3a 


. 1057a 
. 1068a 
. 1073a 


I 

( 

_ i 




Vll. 


Page 

Nebesny, Walter: 

Direct by Mr. Silverman.1361a 

Cross by Mr. Brill.1381a 

Cross by Mr. Rosenthal.1414a 

Re-direct by Mr. Silverman . w . . 1416a 

Nunkin, Mae: 

Direct by Mr. Silverman.1015a 

Cross by Mr. Brill. 1042a 

Cross by Mr. Rosenthal. 1049a 

Oberg, William S.: 

Direct by Mr. Silverman.B30a 

Cross by Mr. Rosenthal. 860a 

Re-direct by Mr. Silvermem .... 985a 

Re-cross by Mr. Rosenthal .... 990a 

Re-direct by Mr. Silverman .... 992a 

O'Reilly, James: 

Direct by Mr. Silverman.1197a 

Recalled: 

Cross by Mr. Brill. 1280a 

Cross by Mr. Rosenthal. 1333a 

Re-direct by Mr. Silverman 


1353a 





viii. 


Rao, Vincent: 

Direct by Mr. Silverman . 

Rizzo, Anthony J.: 

Direct by Mr. Silverman . 
Cross by Mr. Brill . 

Cross by Mr. Rosenthal . 
Re-direct by Mr. Silverman 
Re-cross by Mr. Brill 
Re-cross by Mr. Rosenthal 
Re-direct by Mr. Silverman 

Sheehan, Paul V.: 

Direct by Mr. Silverman . 
Cross by Mr. Rosenthal . 

Re-direct by Mr. Silverman 

Spitalewitz, Hyman: 

Direct by Mr. Silverman . 
Cross by Mr. Rosenthal . 
Re-direct by Mr. Silverman . 

Taglieri, John F.: 

Direct by Mr. Silverman . 
Cross by Mr. Brill . 

Cross by Mr. Rosenthal . 
Cross by Mr. Brill . 


Page 


599a 


189a 

240a 

297a 

316a 

326a 

331a 

337a 


993a 

1004a 

1015a 


823a 

827a 

828a 


364a 

370a 

376a 


! 


377a 









ix. 


Page 

Weisenberg, Beatrice: 

Direct by Mr. Silverman. 580a 

Cross by Mr. Rosenthal. 590a 

Whitney, Robert: 

Direct by Mr. Silvermem.109a 

Cross by Mr. Rosenthal.124a 

Re-direct by Mr. Silverman . . . . 128a 

WITNESSES FCF DEFENDANT PATERNO: 

Call, Brother Amandus Leo: 

Direct by Mr. Brill. 1270a 

Hecker, Milton J.: 

Direct by Mr. Brill. 1473a 

Recalled: 

Direct by Mr. Brill. 1485a 

Cross by Mr. Silverman. 1495a 

Re-direct by Mr. Brill.1501a 

Kerr, George M., Jr.: 

Direct by Mr. Brill. 1275a 

Cross by Mr. Silverman. 1278a 







X. 




O'Connell, Daniel J.; 

Direct by Mr. Brill . 
Recalled; 

Direct by Mr. Brill . 
Recalled; 

Direct by Mr. Brill . 
Cross by Mr. Silverman 
Re-direct by Mr. Brill 
Re-cross by Mr. Rosenthal 
Re-direct by Mr. Brill . 

Siegel, Richard; 

Direct by Mr. Brill . 
Cross by Mr. Silvermcin 
Re-direct by Mr. Brill . 
Recalled: 

Direct by Mr. Brill . 
Cross by Mr. Silverman 
Re-direct by Mr. Brill . 

Tellefsen, Gilbert; 

Direct by Mr. Brill . 


Page 

1505a 

1546a 

1609a 
1623a 
16 3ba 
16 40a 
1641a 

1528a 

1540a 

1542a 

1603a 

1604a 

1606a 

1521a 


Vergari, Carl: 

Direct by Mr. Brill . 


1273a 





XI. 


WITNESSES FOR DEFENDANT DENTI: 


Denti, George; 

E • B • T • • 


Page 


1646a 


Esposito, Robert: 

Direct by Mr. Rosenthal .... 1590a 

Fagan, Sister Jane: 

Direct by Mr. Rosenthal .... 1607a 


Grant, Dr. George H.; 

Direct by Mr. Rosenthal 
Cross by Mr. Silverman . 

Mullen, William F., Jr.; 

Direct by Mr. Rosenthal 

Onorato, Charles Joseph; 

Direct by Mr. Rosenthal 


1481a 

1483a 


164 3a 


1594a 






i 



1321 o 

sme:mg 3 O'Reilly-cross 1265 

THE COURT: Do you want him excused? 

MR. SILVERMAN: I don't think it is necessary. 

THE COURT: No, go ahead. 

MR. BRILL: All right. 

We expect to prove, your Honor, that in connec¬ 
tion with these jobs, and I call them jobs because that's 
the vernacular, there was required to be excavated a cer¬ 
tain amount of material which v/as reouired to be hauled 
av;ay from the job site to a dump site and it was done by 
truckers, the names of whom we do not and cannot specificallv 
identify with respect to a particular time nor do v.'e think 
it material, because in the light of the charge made in the 1 

I 

indictment, the gravamen of the offenses, the substantive | 
offenses, is that there v;ere deductions that were not prop- 
taken, and therefore, the income of the corporation, 
which should have been reflected on the corporate tax return 

j 

vras greater and the taxable income thereby was increased. 

And that by reason of the deductions which the government 
says now under its present theory that those deductions are 
limited only to five particular people, we are deprived 
from being able to show that these jobs could not have been 
done without the use of a number of trucks, regardless of 
whose name was on them, regardless of v/hoso name was phvsi- 
cally used for the purposes of filing, because of the amount 
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of material involved that had to be excavated and to be re- 
moved. 

Without the ability or precluded from being able 
to establish that, we would be denied the opportunity to 
interpose the defense to show that we did spend the moneys 
that were deducted, that the deductions were proper, and 

that the amount of taxes which we reflected was the appro- 
priate amount of taxes. 

And I think, in substance, subject to— 

THE COURT: Now, look, in several counts of 

this indictment- let me talk to you in terms of nxhibit 
173 for Identification — l take it that without stopping 
over details, it is probably fair to say that these num¬ 
bers come oft the company's books and there is not going to 
be much fight about them, is that fair? 

MR. BRILL: I think that's a fair observation. 

THE COURT: All right, you look at fiscal vear 
ending February 1966 and there are various truck and other 
equipment rental people listed; yes? 

MR, BRILL: Yes, sir. 

THE COURT: And they total $29,000 in the top 
batch and $13,000 or $19,000 on the bottom batch. 

MR. BRILL; Yes, sir. 

THE COURT; And you are 


saying that you are going 
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to prove what, that your expenses of hauling away fill 
and hauling in things and so bn, totalled more than the 
$49,000 shown there? 

Is that what you are going to show? And that 
nobody is going to be able to tell us anything about this 
number, $12,’600, which is far and away the largest single 
payment to any equipment rental person going to somebody 
named John Aurrichio. and you say you are not going to 
have any information about that, but you are going to 
have total amounts of truckloads through the streets com¬ 
puted by Mr. O'Reilly how Iona it takes to drive from 
here to there, and you are going to multiply that out and 
show you needed to spend that much for excavation? 

Is that your position? 

MR. BRILL: Not quite. 

the COURT: What is it? I don't understand. 

MR. BRILL: The evidence is that we will have an 
expert who has reviewed the plans, who has traversed the 
area, who knows what is required to be excavated, and who 
computes the amount of truck days or truckloads that are 
required to be excavated, and the amount of fill required 
to be brought back, which were expended and paid for by 
the corporation and— 

THE COURT: And ho will compute that total number? 
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MR* BRUjIit Ygs , 

THE COURT: On his oath? 

MR. BRILL: Yes, sir. 

the court: All ri,ht. Vou tell hi. I ,oin, 

to ellow that. I am ,oing to allow that to go to this 

Jury and I an going to have that sent, then, to a grand 
jury to be studied. 

MR. BRILL: I think that's intimidation. 
the COURT: It is not intimidation. 

MR. brill: And if i may say so, it is trial by 

terror. 

THE COURT: It is not trial by;error either. You 

are telling me I am precluding you from making a defense- 

which seems to border on fantasies in the circumstances of 
this case. 

But it you represent that people are going to 

say all these things on their oath, and not tell us anythin 

about John Aurriohio, Miohael Catenzaro and the other 

three, then I a. going to allow that, and l want to hear 
What that sounds like. 

ecause I have looked at these numbers, and 

I don't mind tellino you that if 

w you mat if the defense is going to 

be it was all spent and nobody knows anv of these five 
people With the enomous sums of money that are shown to 


1268 
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have been paid out to them, I think that needs further 
scrutiny. 

I really do. And I am saying this on the record, 
and if that is something by terror, knov/ing how easy it is 
to terrorize you, I am not upset. 

You just go ahead. 

MR. BRILL: V7ell, I am, Judge, I am upset. I 
am upset and I am completely surprised by it. 

THE COURT: VJell, surprised or not, are you 

ready to go ahead with this proof? 

MR. BRILL: Sir? 

THE COURT: Are you ready to go ahead with this 

t 

proof? 

MR. BRILL: I am ready. 

MR. SILVERfiAM; Your Honor, may I be heard on 
this for one moment, please? 

THE COURT: Yes. 

MR. SILVERMAN: Your Honor, if you will bear 
with me for just a moment. Even if it is established 
that there was more dirt that was hauled out at a cost 
which was greater than the whole cost that is listed on 
Government s Exhibit 173, your Honor, the government is 
charging that as far as equipment rental expense that j 

these itums are inaccurate, and that these truckers did not ! 
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exist. The expense of hauling out this extra dirt may 
have been charged in a different part of the tax return, 
your Honor, may have been included as an expense in a dif¬ 
ferent part of the tax return, and not listed as an equip¬ 
ment rental expense. 

THE COURT: I am not going to speculate. 

MR. BRILL: They don't make any such suggestion 
in the charge or in the bill of particularn. This is a new 
theory nov; being advanced. 

THE COURT: I don't care v;hat the new theory is. 

I am going to allow you to present this proof. I think 
it goes to the limits of the borders of relevance, and I 

am going to be interested to hear what it is, but I v/ill 
allow it. 

Get the jury. 

MR. BRILL: I want to tell the jury — 

MR. SILVEPMAh’: Your Honor, 1 have one other 

question. 

Is proof going to be offered as to all five jobs? 
THE COURT: I don't know what it is. I can't fore¬ 
cast the proof. i am going to allow this proof if it takes 
all winter. And then I want to see what it amounts to. 

MR. BRILL: I want to respond to the questions 
that are put by the Court. 
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I think your Honor knows that I always do, to 
the best of my ability, whether it is limited or not, de¬ 
pending upon yov’.r Honor's view. 

THE COURT: I didn't put any question to you. 

MR. BRILL: No, but I thought Mr. Silverman 

asked your Honor to put a ouestion to me. 

THE COURT: Mo, if he did, I am not puttina it. 

MR. PRILL: All right. 

THE COURT: If you want to answer his question, 
you can go chat about it. 

MR. BRILL: I, want to say that it has boon rep¬ 
resented to me by a responsible engineer, a consulting 
®R9l-Beer, who has made a study of at least three of these 
jobs, that the amount of material excavated reouired mo''e 
than what is shown under that-- above the line, and that 
it required the use of a certain number of t^uck days, which 
at the rates then '"elevant for each of those vears, cano 
to certain dollars, and that's the proof that I expect to 
put in, and I am relying upon that reputable expert's 
statement, his computations and his opinion. 

MR, SILVERMAN: Your Honor, it would have no rele¬ 
vance to this case if he does not testify to all five be¬ 
cause their contention is on the other two jobs that the 
correct amount of dirt \>^as hauled away and then these 







I 


1328 


1272 


rnerng 10 O'Reilly-cross 

people are fictitious. 

THE COURT: I assume you are going to testify 
for all five years in this fashion, yes? 

MR. BRILL: V7e are going to have a witness tes¬ 
tify to the total expenditures in dollars for all the 
trucking that was done, yes. The engineer will testify 
with respect to his computations and it is limited to three 
jobs but of the time limitations under which he worked. 

THE COURT; Limited to three jobs? 

MR. BRILL: Three jobs. 

the COURT: How many of these fiscal vears is 
it going to cover? 

MR. BRILL; He is going to cover all five fiscal 

years. 

MR. SILVERM^N: Couldn't possibly. 

MR. BRILL: He is going to start with Carmel 
and end x^7ith either Johnson or k’atson, whichever it is. 

Judge, and that runs, that covers the whole span of five 
years. 

MR. SILVER:tAN: Your Honor, these payments were 
made for work done at five separate locations and if he 

does not cover all five locations, he couldn't cover all 
the expenses. 


THE COURT: Well, that's in your favor. 
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No, I think in eight years of sittinc here, i have 
heard some imaginative defneses. This one seems to me to 
be among the more imaginative ones. 

I don't know how a jury will react to that kind of 
presentation, but given the understanding that defendants 
ought to have a latitude to defend themselves, I am going 
to allow it into the record. 

I want you to know now just so we are clear that 
eventually it is going to be the obligation of all of us 
to see to it that the theories of this care are presented 
with crystal clarity to the jurv. 

I have a recuest to charge from the defendants 
which I will deny now which says that if you are confused 

by the government's proof, then you have a reasonable 
doubt. 

Well, I am prepared to say there is -othing con¬ 
fusing thus far about the government's proof and I think ' 
all of us have a duty to see to it that in the end the is¬ 
sues, both the claims and the defenses, are presented with 
clarity to this jury. 

There is no reason they should be confused. There 
is no reason we should plan on their being confused. And I 
expect everybody here to see to it by appropriate requests 
to charge,none of v.’hich I have thus far from the defendants, 
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that these Issues are nade perfectly clear and intelllqihle 
SO there will be no confusion. 

So you better prepare charges that incorporate 
this theory and let me look at them. 

They should have been done long ago. One of 
the reasons that requests to charge are called for in ad¬ 
vance is so that the judge can be oriented. There v,as not 
a scrap of paper among all your various recuests, Mr. Prill, 

that suggested the possibility of this kind of issue in this 
kind of case going to this jury. 

But you prepare it now so that I can make it clear 
to them when I instruct them next week. 

MR. BRILL: Did I not disclose to your Honor 
some time last week in response to a question put by your 

Honor as to what we expected to be able to do through expert 
witnesses? 

It is my impression I did. 

THE COURT; I believe it was early this week and 
I began to have an inkling of this at that time, yes. When¬ 
ever it was, your reference to expert witnesses, it is not 
a request to charge, and the full flower and flavor of 
this theory, I must confess, was by no means clear to me. 

But now I am going to lot you put all this 
business in the record and then we will give it to the jury 
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and see where we are. 

Now, let's proceed. Get the jury in. 

(Jury present.) 

THE COURT: Mr. Brill, I have one other thought 
on this subject. 

I think in order to keep the separate thinas 
separate, I an going to have you put this material in as 
part of your case and not in cross-examination, so that v;e 
can keep the separate presentations separate from each 
other. 

I believe that will make for clarity on both 
sides and I instruct you to stop this line of cross-exami¬ 
nation here. 

You may recall Mr. O'Reilly as your own v;itness 
and put this material in in light of our conversation in 
your own case if and when we reach that. 

Is that egroeable? 

MR. BRILL: Well, if that is your Honor's ruling,— 

THE COURT: Does it make sense to you, Mr. Brill, 
in light of our discussion? 

MR. BRILL: I thought we could save time. 

THE COURT: No, I don't think v;e could save tine 
by getting the different things mixed uo. 

All right, whether it makes sense to you or not. 
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Briliaof. p..,eed in that fashion. 


127 r, 


MR. BRILI.: Will your Honor give me a minute 


^ - ...w M iiiiiiuce 

to collect my pages? 

I =eem to have .mislaid them. 
the COURT: Yes. 

(Pause.) 

BY MR. BRILL: 

Mr. 0 Reilly, you have described the duties or 

responsibilities nf ^ ^ 

Of a construction superintendent this 

morning. 

that include the hiring of truchs as won, 

A Yes. 

0 Excavation trucks? 

A Yes. 



0 To remove excavated material? 

A Yes. 

Q Were those trucks 

cks also used to transfer material 

from one job to another? 

A Occasionally, hear the end of the Joh. when an- 

o ->00 loh was starting, t.hey moved the excess on one ioh - 

^ i^etween 1965 and 

1970. 


A Yes. 


MR, BRILL; Mav I 

oy I, with your Honor's permission. 
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have marked for identification these other photographs? 

THE COURT: No, I just told you, let's do that in 

■> 

your case. 

MR, BRILL: All right, sir. 

CROSS-EXAMINATION 
BY MR. ROSENTHAL: 

Q Now, Mr. O'Reilly, you have been in the construc¬ 
tion business about how many years? 

A About 25 years. 

0 And is it mostly, primarily in the heavy excava¬ 
tion work involving sewers and the like? 

A Most of it. 

Q And your training has been right on the job, has 
it not? 

A You mean gaining experience? 

Q Yes? 

A Yes. 

Q And is it fair to say that in the 25 years you 
have come across many truckers? 

A Yes. 

Q Small and large? 

A Yes. 

Q And certainly by the time you went up to New 
Windsor, you had knov;n of many truckers, had you not? 
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Have know the truckers or— 

You had knov;n of many truckers? 

A Yes. 

Q Now, sir. Government's Exhibit 144 is your New 
Windsor book, isn't it? 

A Well, it is the book that was at the ..Windsor 

job. 

Q When you got there, and you continued it. 

Am I correct, .iir, that on— 

MR. SILVERMAN: Excuse me, your Honor, I believe 
we have an unanswered question. 

MR. ROSENTHAL: That's true. 

0 The book was there when you got there, is that 
right? 

A Yes. 

Q Did you continue in it or make any entries in 

it? 

A Yes. 

0 And you adopted whatever was in that when you 
took over the job, is that right? 

A You mean, I applied— 

0 You made use of the book? 

A Yes. 


0 


Now, am I correct that there 


are only three 
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reference in that book that might apply to any trucking 
or truckers? 

A I would have to go through the book. 

Q What, sir? 

A I would have to go through the book. 

Q V7ell, under the letter "P" you have Provan 
Trucks? 

A Yes. 

Q Was that a local concern up in the area of New 
Windsor? 

A Yes, they were in New Windsor. 

Q And then under the letter "S" you have Sawmill 
Trucking. 

A Yes. 

Q Now, that is a concern down in V7estchester, 
isn't it? 

A Yes. 

Q That supplies what is commonly called flatbeds? 

A Flatbeds and low bods. Low beds— 

Q To cut-- I'm sorry — 

A The lowbed generally moves equipment. 

Q Moving equipment? 

A Yes. 

Q And then under the letter "T" you have 
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Teamsters. 

vrill you look at it, sir? 

A Yes, but— 

Q And that's the union that covered that area? 

A I did not put this in the book. 

0 You didn't put it in? 

A Right. 

0 Did vou ever use the number there that's in the 
book, if you remember? 

A No, I don't think so. 


24 
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Q As you sit tliere do you know to whon it 

refers» as to wnetiier or not it refers to the local business 
agent of the union, of the Teamsters Union? 

A I would have to assume so but I don't know. 

Q You don't know. 

A No. 

Q Good. Then we v/on' t ask you to assume anything. 
Now, sir, I show you Government's Exhibit 145 
(nanding )s I believe you told us that was the Riker s 
Avenue job. 

MR. BRILL; Island. 

0 Riker's Island job. 

A That is where tiie book was started, on Riker's 

Island. 

ij Right, and someone else also started that. 

A They started the notations in it. 

Q And Mr. — 

A Zindler. 

Q He was not employed by Paterno & Sons, was he? 

A lie was employed by the joint venture. 

Q Didn't he actually work for the other joint 

venturer? 

A He was paid from, thm, joint venture,as I was. 

Q I appreciate thoC* 
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A tie reprasoMced t;io otcor -- 

Q Right. 

if t!iat is wait you are sayin-j . 

Q And you have sorT-.e entries in there and he has some 
•entries in there, is that correct? 

A Thc.t is right. 

Q Now I believe i'lr. Silverman went through that book 
with you with respect to truckers? 

A 1 am sorry? 

(Question read.)* » 

A Yas. 

Q And under the letter :i you iiave "ilinichino" and 

the notation "trucks", don't you? 

A Yes. 


Q And then under the latter T you have ’’Minichino" 

I 

again, don't you? ^ 



A 


Q 

A 


IVlll you look? 

(Witness examines.) 

Yoii have "trucks" and then ".Minichino" — right? 
^ ^ liave "Taff" and I have "Taff" again. 

Uh-huh. And don't you also have "trucks"? 

The •'word "tr ^icks". 

Lih-h’i... 

".’!inichino" . 


A 


Yes,"trucks", 
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0 "Minichi no"? 

A Yes. 

Q And you say Minichino and Taff are one and the 
same operation, is that right? 

A Yes. 

Q Then under the letters R QR* 

A Under the letter R. 

Q Yes. 

(Witness examines.) 

Q I think it is a combination of QR. 

A Yes. 

Q you have a name Rauert 

A Yes. 

Q Then in parenthesis I think you have "trucks". 

A Yes. 

Q Then the names "John-Ted". 


l-i !i 


25 


A 

Q 

A 

Q 


Yes . 

Is tnat another trucking concern or company? 

Yes. 

And those are the only two truckers you have listed 

in that book; is that correct, sir? 

A I would have to go all through the book but 
0 v.vulG you tail' i.>? -- rig.it, I \;on't 

ask you to take my woru tor it. You do have thos-. f..o 


4 ' 
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A Yes. 


:!n. ROSLNTIiAL: And will Hr. Silverr.r.n 


concede that those are the only tv/o truckers namad in that 

I 


book? 


riR.SILVERMAr:: I won't concede that, your Honor. 

THE COURT: Unless you knov/ you won't got a con¬ 
cession on a matter of fact. 

MR. ROSEOTHTvL; I don't know. 

I 

XtiE COURT: If you don't know, my ruling is to 

ask for a side bar. 

The' jury will disregard it. 

MR. ROSENTHAL; I won't ask for it. 

TiiE COURT: Mr. Silverman cannot make a con¬ 

cession about natters offset and he cannot testify, unless 
they stipulate. He is not a witness. 

Gc ahead. 

BY MR. ROSENTHAL: 

Q Now tliere is no question, is there, Mr. O'Reilly, 

w 

that at the tin* of tiie Riker's Island job which was, I think|, 

, '69, running through to — when? 

A Into ' 70 . 
t'' 

r- ini-o '73 -- t.at you of — i.iayho not 

' O'" 

personally but you knc’..' oi hundreds of truckors, is tiiat 
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correct? 

A You mean in over my years? 

Q Yes. 

A I don't know if it is "hundreds". It is many, 

I 

many. I 

Q Many, and you have had contact with many -- by j 

"contact" I mean 'jiat they worked on jobs that you had worheJ 
on? I 


A Yes. 

Q Now if you will look in the back of tiiat diary, 
the last pages, I guess — 

A (After examining) Yes? 

Q starting with the page that is marked 

'June" and says "bills payable", and continues throughout 
that diary, do you have columns of names? 

A There are columsn of names here, yes. 

Q And to the left of tlKjse names arc numbers, is 
that not correct? 

A Yes. 

Q And am I correct, sir, that those numbers -- 
I will withdraw that for a moment. 


Riker's Island is under the jurisdiction 
of the Department of Correction of the City of New York, 

r 

is it not? I 
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0 And there was and is a prison located thereon, 
is there not? 

A Yes. 

0 And anybody working on the island, any civilian 
who is not an employee of the Department of Correction 
has to have a badge, does he not? 

A Yes. 


MR. SILVERTIAN: Objection, your Honor. is Mr. 

Rosenthal testifying? It seems he is testifying how the 
city functions. 

the COURT; Well, if he knows — if he says he 
knows he can tell us. 

•Do you know that? 

the WITNESS: Yes, I do. 

THE COURT: All right. 

Q And you had a badge assigned to you, didn't you? 
A Yes, I dxd. 

0 And all the other workers that were working 
for Paterno & Sons, or the joint venture, really, had 
badgenumbers assigned to them, didn't they? 

A Yes, they did. 

Q And they kept that throughout the period of their 
working on the island. 
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A Yes. 

Q And you have listed there, sir, the various workers, 
their names and their badge numbers, have you not? 

A Well they are listed here — most of them were 
put in by Mr. Zindler. He did most of the paper v/ork . 

Q But you recognize at least that these were the nnnor. 
of people working. 

MR. SILVERMAN: I am going to object at this 
time. What id.evance does it have? 

MR. ROSENTHAL: I hope to develop it if you will 
be patient. 

A Yes, I recognize the names. 

MR. SILVERMAN: And instead of my statement, I will 
ask for an offer of proof. 

THE COURT: All right. 

(At the side bar.) 

HR. ROSEu'TiiAL: I intend to establish that there 

are no trucking or truck drivers listed in that roster be¬ 
cause of the fact that the trucks and truck drivers were 
independent contractors, and they were not kept in the 
roster of Paterno & Sons as to badge numbers or anything 
else — if there were trucks on this job, no question about 
it. 

THE COURT: What good is that to you? I do not I 
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MR. ROSENTHAL. I hope to develop - 
the COURT: All Hr. Silvern,an is interested in 
in any of these books tliere are no Aurrichios — 
MR.ROSENTHAL. t so sorry. Judge. 

the court: 1 HO not understand what the point 

is. 

MR. ROSENTHAI.; Well 

! well, the point. Judge, is 

there is no Miniohino, there is no Rauert or anything else 

listed there. They are independent contractors. Their 
-h ere not listed, their drivers are not listed, and he 
vould not normally liste any such people. 

THE 0° you have to go through tlUs 

name by name? 

MR. ROSENTHAL: No T n 4. • 

NO. I do not intend to go through 

it. 

T“ you asR him, ..isn.t it a 

fact that there are no truckers listed there"? 

MR. ROSENTWL: Weil, I intended to. 

MR. SiLVERflAN: Your Honn.- 

ur Honor, even if he asked that 

What relevance is that? None of these truckers are 

utucKers are supoosed 

to have worked on those jobs. This is a diff 

.luis is a different job 

site, your Honor. 
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THE COURT; Is there anything else in there? 

MR. SILVERMAN; And there are truckers in the 
beginning part of it. 

MR. ROSENTHAL; There are two truckers listed 

in the early part, with phone" numbers, and that is all that 
is listed in that book. 

THE COURT: And you want to show that there are 
no truckers listed in the later part? 

MR. ROSENTHAL; There are no truckers listed — 

I am sorry — that there are no truckers listed in his 
list and in Zindler's listing of the badges that were 
assigned to people, and so fortli. 

THE COURT; There are two truckers listed in 

the — 

MR.ROSENTHAL; Ho has Minichino there or Taff 

Trucking, I think, in four different places. 

THE COURT; Yes? 

MR. ROSENTHAL; And he has — I am not sure of 

the pronunciation — Rauert, R-a-u-c-r-t — listed in one 









raJcbr 10 


O'Reilly-cross 


place — and that's it. 

THE COURT: Objection sustained. 

MR.ROSENTHAL: I respectfully except. 

(In open court.) 

BY MR.ROSENTHAL: 

Q Now in your years of experience both as a worker 
and as a superintendent or supervisor in construction, 
have you ever seen any trucks on the job, dump trucks 
particularly, without the name of any owner or operator 
appearing on the side of it? 

A Yes. 

MR, SILVERI'IAN: Objection, your Honor. 

THE COURT: (To the witness) When the lawyer 
stands up will you just wait a second, please. 

What is the ground of your objection? 

MR. SILVERMAN: The government concedes, as it 

has before, tiiere are people who do not file tax returns 
and there are trucks that do not have the writing on the 


side. 


THE COURT: It is quicker for him to say "Yes 


I will allow it. 


BY MR. ROSENTtiAL: 


Q Mr. O'Reilly, I think you were up in Carmel, 
New York, were you not? 


T 
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Yes. 


In connection with Paterno's work up there? 


Yes. 


Was that a sewage treatment plant or something? 
It was a sewage treatment plant. 

And was there more than one job going on at that 


time? 


A I don't underst'nd the question. 

Q All right. You folks were doing what — when 
I say "you" I mean Paterno & Sons. 

A Sewage treatment plant. 

Q And were there any other contractors working right 

in the imraediate area at the same time? • 

A Yes» there was — we did the plant and there was 
two contractors doing the sewer work in the streets that 

eventually led to the plant. 

Q And were they doing it at the same time that you 

were doing the treatment plant? 

A Yes. 

Q And do you remember who the other contractors were? 
A Yes. One was Balport and the other was cither 
Federico or Frederico. 

Q I say, it is either Federico or Frederico? 


A 


Yes. 
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Q And in respect to equipment was there any v/orking 
agreement that you know of or were aware of between 

Balport, Frederico'and Paterno & Sons in the use of the 
equipment? 

A With Balport we rented his backhoe when ours broke 
down. We used his machines, he used our machines. 

With Prederico, if it happened it happened only 
once or twice. We didn't interchange equipment so much 
with him as we did with Balport. 

Q And do you know if that applied to trucks at all 
— if you know? 

A I don't recall specifically that it applied to 
trucks but it might have. We would switch a lot of 
stuff around. Then at the end of the job they just added 
it up and who was belonged to who I don't know. 

MR. SILVERMAN: Your Honor, I ask to strike his 
answer as not responsive. 

THE COURT: Yes, it is stricken. The jury will 
disregard it. 

Q Now Mr. O'Reilly, you were asked about talking 
witn George Denti concerning your being questioned by tl.o 
Internal Revenue Service and concerning your being questionac 
by the United States Attorney's office. I think ycu told 
us that in your conversation with George Denti you asked 


25 
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him what it was all about. 

A Yes. 

Q Up to the time that you received the subpoena or 
notice to go down to the Internal Revenue Service did you 
know anything was goi«ng on at all? 


A No. 

Q And when vou did get such a subpoena or notice 
you knew it was in connection with Paterno & Sons, 
diun't you? 

A I knew it was in connection with Paterno & Sons, 

yes. 

Q Right, and you wanted to know what it was about, 
is that right? 

A At that time I didn't. 

Q And when you spke with George; try and recall, 
to the best of your ability, what he told you what he thought 

j 

it v;as about. ! 


A I think at the time I first spoke to George he 
had been been previously called and he had told mo it was in 
reference to tax natters and trucks, to the best of my 
memory. 

0 And did he tell you that ho had been questioned 
concerning certain specific truckers or truckmen? 

A Yoo. 

I 
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« »ow aid he attempt to tell you that if anybody 
ashed concetnln, these ttuchets ot ttuch^en that you should 
‘>e positive that you te^e^heted the., ot anythin, of that 


sort? 


MR • SIX/VJERMAN • ok t ^ * 

Objection, your Honor. 

the COURT: Sustained. 

0 Well, did he tell you, not in these words, but 

in substance, that the inquiry concerned truchs or truchers 

ti.at had done wrorh for Paterno and that the government now 
claimed was non-existent? 

don t know at that time whether he told me tiiat 

olved trucks or It involved non-existing trucks. 

It involved trucks and trucks not being there 
and taxes, something along these lines. 

Q And, Sir, did George Denti also tell you that 
Whatever was paid by Paterno . sons for truchs or truching 

wns for worh that had actually been done for Paterno a 

Sons? When I sav t 

V at I am not attespting to quote his 

exact words but I am talking in substance. 

A I am almost sure he said to me, "Jimmy, whatever 

trucks we had the trucks wava a-v. 

ere there and we paid for the 

trucks". 

*• 

0 And you, sir, in connection with your work at 
Paterno s Sons during the years •67„d ’CS and 'c, did 
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know, did you not, that trucking was required in cownoction 
with their work? 

A Of course. 

Q And you did know, did you not, that trucking, 
or particularly in connection with the excavation part was 
a great deal of the v/ork involved? 

A Yes. 

Q Are you or not an officer or director of 

Paterno & Sons, are you? 

A No, I am not. 

Q And you are not a shareholder — you don't ov;n 
any stock in that company, do you, sir? 

A No,I don't. 

Q You are a man who has been employed by then -- what 
vas it, nine years or ten years? 

A Approximately, yes. 

Q And you v/ere working for them in '67 and *63 ana 

'69, is that correct? 

A Yes. 

Q And y ou work right up to this very day for them, 

is that right, sir? 

A Yes. 

Q And, .Mr. O'Reilly, are you married or single? 


A 


Married. 
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Do you have any family? 

Yes. 

How many? 

I have six children. 

And do you live with your wife and family? 

Yes. 


MR. SILVERMAN; Objection, your Honor. It is 
going a little far afield. 

THE COURT: Why is that relevant? 

MR.ROSENTHAL; It is relevant to show the 
background of the man. 

THE COURT; Why is his background relevant? 

MR. ROSENTHAI,: Because there have been questions 

posed to him asking him to refresh his recollection and 
the like, showing him grand jury minutes, showing him 
IRS interrogation, and inferences I would say could be 
arawn by the jury that some of his answers wore not as 
candid as the United States Attorney might have desired 
them to be, and I think that I should, and have a right 
to show the background of this witness, and the type of 
person he is so that the jury may be able to properly weigh, 
and assay his testimony. 


MR. SILVEPJL'vN: Your Honor, I do not think that - 
THE COURT; I will instruct the jury that tlic 


I 
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marital status of a person and the number of children ho 
has are irrelevant to any questions of credibility. 

Please proceed. 

BY MR. ROSENTiiAL: 

Q Were you in the service, Mr. Reilly? 

THE COURT: Mr. Rosenthal, lot us go on. 

MR. ROSENTiuTL: All right. 

Q Have you ever been convicted of any crime? 

A No. 

MR. ROSENTHAL: I have no other questions. 

REDIRECT EXA'IINATION 
BY MR. SILVEPJ^IAN: 

Q Mr. O'Reilly, just one short area -- you testified 
that you worked at the New Windsor job, is that right, sir? 

A I am sorry. 

(Question read.) 

A Yes. 

Q And that is in upstate New York? 

A Yes. 

Q And I believe you testified, sir -- correct me 
if I am wrong — that in relation to the New V'/indsor job 
all the truckers for that job came from around that area, 
is that correct? 


25 


A 


The ones that I used, yes. 
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the area surrounding Camel? 

A I don't think so. 

Q t/here did they come from, sir? 

A There were truclis that were brought up from the 
city. 

Q Where in the city? 

A I don't know exactly -- maybe some from Uie Bronx, 
some from Queens. I don't know e?:actly. 

Q Did any of them come from Long Island? 

Where? 

From Long Island. 

They might have, I don't know. 

MR.ROSENTHAL; If your Honor please, Mr. Silverman 
has offered proof here from his own witnesses that tney did 
in fact work at Carmel and they were not from the Carmel 
area. For him to attempt to mislead this witness I think 
is reprenensible. 

MR. SILVERMAN; Your Honor, I believe the two 
witnesses that the government put on both came — 

THE COURT; Wait a second. I have not heard any¬ 
thing that sounds to me like an attempt to mislead this 
witness. He has been asking him questions. If you want 
to make that kind of grave assertion I think you had better 
come to the side bar to make it. 


A 

Q 

A 
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What is your objection? I am going to hear 
you now. You have already said, and I have responded to 
it but the next time ask to cone to the side bar. 

MR. ROSENTHAL; All right. 

THE COURT: And the ground of your objection 

is what? 

MR. ROSENTHAL: The ground for my objection 

is that there has been evidence adducedbefore this 
jury, this trial jury that truckers employed by Paterno & 
Sons at the Carmel job were not from the Carmel area 
and were from — 

THE COURT: Do you agree with that? 

MR. SILVERflAN; No, your Honor. 

THE COURT: You don't? 

MR. SILVER:1AN; They were from north of the city, 
from Westchester County, from Local 456, I believe — 
bot .1 Mr. La Spina and Mr. tlinichino, who were from Local 
282 area, both testified that neither of them worked at 
the Carmel job site, your Honor. 

MR. ROSENTHAL; Mr. Capossela — I am not certain 
of his name because I get confused — and they have the name 
wrong on some documents — B&C Trucking — testified that 
he workea at Carmel and he was not from the Carmel area, 
so far as I know. 
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MR. SILVER.’>1AN : Both of these truckers are from tiic 
Westchester area. Both of those truckers, your Honor, 
belong to Local 456, which has the jurisdiction in that 
area. 

r THE COURT: Okay. Well, as I understand tlie 

scope of the disagreement, I do not have the impression fiat 
anybody is being misled, and we will straighten it out when 
you make final arguments on this subject, if it is necessary; 
but the objection is overruled. 

MR.ROSENTHAL; I respectfully except. 

BY MR. SILVERMAN: 

Q My question, Mr. O'Reilly, is whetlier or not 
any other truckers that worked at the Carmel job site 
came from Long Island? 

A I answered that. 1 thought they all cane from 

the city — that's my recollection. 

Q Do you recall if any of them came from Long 
Island? 

A I don't know. 

Q I would like to show you the August 31, 1971 
Q and A of the IRS, and I refer you to page 20, and I ask 
you to read that page to yourself, sir (handing). 

MR. ROSENTHAL: Your Honor, I submit this is not 


proper redirect. 
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THE COURT: I will allow it. 

(Witness examines.) 

Q Mr. Reilly, does that refresh your recollection 
as to whether or not any of the truckers tliat were on the 
Carmel job site worked there, that came from Long Island? 

MR. ROSENTHAL: Your Honor, I submit — I do not 

know if your Honor has a copy of this Q and A but I submit 

i 

i , 

It would not properly refresh this witness' recollection. 

! 

THE COURT: That is for him to say, Mr. Rosenthal. 

A As I read that there I don't remember saying 
what's on that paper. 

Q But would this refresh your recollection, sir? 

A r don't really know what the question is. 

Q The question is, sir, whether or not any truckers 
from Long Island worked at tiie Carmel job site, at 
Carmel, New York? 

A My memory of Camel is that the trucks stayed there 

j 

and I think we had some local drivers. I don't know if 
we had some drivers that drove up from the Bronx or not — 

Q My question is not as to the Brohx but as to 
Long Island. 

S \ 

A I don't know. 

Q Mr. Riley, did you ever tell Special Agent Ayres 
that a trucker from Long Island worked at the Carmel 
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job site? 

I 

A I might have, but I don't remember. 

Q I am not asking you whether you night have. 

I am asking whether you did. 

A -I honestly don't know. I told you that it was 
my impression that we had trucks from the city. Now whetiicr 
they came from Long Island, Queens or Bronx I am not sure, 
but from the city I think we had trucks — it is a long 
time ago. 

MR. SILVERilAN: At this time, your Honor, I would 
like to request to be able to read the questions and 
answers that were given to :ir. Ayres on tiiat dale, and the 
answers to tliose questions. 

MR. BRILL: I am going to object to it, if 
your Honor please. All he said was that he did not 
recall, and he has been shown the document. He was asked 
if it refreshes his recollection from it and he said 
it honestly doesn't refresh his recollection. 

THE COURT; I will sustain the objection. 
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Q One other thing, Mr. O'Reilly. The fill that you 
testified was use^ at the Watson Avenue job, did that fill 
come from Long Island? 

A Yes. 

Q And the truckers who brought the fill from Long 
Island to the Watson Avenue job, were those truckers hired 
by Paterno or were they trucks of the company who was 
supplying the fill? 

A They were trucks of the company’supplying the 
fill. 

Q So the only trucks that worked on the Watson Avenue 
job for Paterno i Sons were the trucks who were taking the 
dirt away from the job? 

A Most of the trucks that worked on the job 
were trucks with dirt as you hauled it away from the job. 
Some of the trucks were maybe used to handle pipe occasion- 
move materials occasionally or maybe do some nat''‘ri.i' 
work but t.ie majority of the trucks were used for ex¬ 
cavation, all the excavated material on the job. 

I think that is your question. 

I4R. SILVERTIAN; Thank you, sir. 

No further questions, your Honor. 

THE COURT: Any recross? 

MR. HUILL: I have none, your Honor. 


25 
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MR J^OSENTIIAL: Would your Honor give me a half a 

moment? 

I. have no other questions. 

THE COURT; All right, Mr. O'Reilly. 

(Witness excused.) 

WALTER NEBESNV, callod as a witness on 
behalf of the government, having been first duly 
sworn, testified as follows; 

DIRECT exa:iihation 

BY MR. SILVERMAN; 

Q Mr. Nebesny, win you please keep your voice up so 
that the people in the back will be able to hear you, sir? 
What is your full name, sir? 

A Walter Nebesny. 

Q What is your occupation, sir? 

A Civil engineer. 

Q By whom are you eranloyed? 

A City of New York, Department of Water Resources. 

Q How long have you been employed as a civil 

engineer with tie City of New York? 

A Over 20 years. 

0 And do you have a civil service title, sir? 

A Yes. 

Q What is that? 
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A 

Assistant Civil Engineer. 


Q 

What are the general responsibilities that you 

perform 

for the City of New York? 


A 

Supervision and inspection. 


Q 

And supervision and inspection of what 

type of con- 

strixction, sir? 


A 

Mostly, mainly plant construction, and 

soiiie times 

sewer. 



Q 

Mr. Nebesny, are you familiar with the 

construction 

of a sewer line on Johnson Avenue in Brooklyn? 


A 

Yes. 


Q 

Is it also an area known as Morgan Avenue? 

A 

Yes. It is Morgan Avenue. Actually the title 

is Morgan Avenue Interceptor, 



Were you assigned to the inspection of 

that 

particular construction job? 


A 

I was. 


Q 

Uhat v/as the fill at that location, sir? 

A 

A double barrel sewer and interceptor 

underneath 

that. 



Q 

By whom was it being built? 


A 

Paterno & Sons. 


Q 

Approximately when were you assigned to this 

project 

, sir? 
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A If I recall, I think it was in the fall of '67. 
I'm rot sure. I can't recall that. 

Q Nov;, was this project paid for totally by the 
City of New York, or was it funded by any other source? 

MR. BRILL: It is immaterial and irrelevant, your 

Honor. 

THE COURT: Why is that relevant? 

MR. SILVEWIAN: Your Honor, the government will 
show certain exhibits were filed because it was funded 
by other agencies other than the City of New York. 

THE COURT: Certain exhibits -- 

MR. SILVERMAN: The government will offer, will 
show it.had to be filed by the contractor because of the 
fact there was federal funding involved. 

THE COURT: All right, I will allow it. 

Q Was there funding from any other source, sir? 

A Yes. 

Q What was that source? 

A There was federal m'‘'.iy and state money involved. 

Q Were the contractors on this particular job 

required to file any type of documents with the City of 
New York? 

A Yes, sir. 

Q Were they required to file what are known as 
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certified payrolls? 

A Yes, sir. 

Q Were they required to file what are known as 
superintendent's reports? 

A Yes. 

Q To what departmentof the City of New York 
were these reports submitted to? 

A Department of Water Resources. 

Q I show you Government's Exhibit 123 and 128 and 129 
£oi^ identification and askyeu if you can recoqnize those 
exhibits? 

A Yes. 

Q. Were these the documents that were filed with the 
City of New York? 

A Yes. 

Q In reference to these documents, sir, what 

particular job site do they refer to? 

A Johnson Avenue Interceptor storm sev;ers. 

Q Your particular contractor did it? 

A Paterno & Son -- Sons, excuse me. Paterson fi> 

Sons. 

MR. SILVER.'IAN; I will offer in evidence at this 
time 128 and 129. 

MR. DRILL: Could we have an offer cf proof 






1365 a 


jwbr Nebesny-direct 1309 

with respect to these? I don't quite understand the 
materiality or relevancy, your Honor. 

THE COURT: Why are they relevant? 

MR. SILVERIIAH: They relate to dates, your 

Honor, v/here the government is going to show no work took 
place. 

THE COURT: You are going to claim that? 

MR. SILVER:iAW: Yes, your Honor. 

THE COURT: Okay. 

MR. BRILL: I respectfully submit, your 
Honor, that, doesn't come within the issues of the indictment. 

THE COURT: Overruled. 

(Government's Exhibits 128 and 129 were received 

in evidence.) 

Q Mr. Nebesny, I show you Government's Exhibit 12-1 
and 125 and 143 in evidence and ask you, sir, if you 
recognize these exhibits. 

A Yes. 

Q Do you recognize those documents, sir? 

A I do. 

Q What type of documents are they? 

A They are superintendent daily reports. 

Q Do they relate to the Johnson Avenue job? 

A They do. 










1366 a 



Nebesny-direct 1310 

Q Do you recall the name or names of the super¬ 
intendents who worked for Paterno & Sons, Inc. at that 
particular job? 

A Yes. 

Q What are the name or names of the superintendents 

that you recall? 

A The name on this particular report James O'Reilly. 

Q Do you recall the name of any other superintendent 
who worked at the Johnson Avenue job? 

A Yes. 

Q What.is his name, sir? 

A Tom Cohill. 

Q I-show you Government's Exhibits 135, 136, 137, 

138 and 139 for identifidation and ask you, sir, if you 
recognize these exhibits. 

A Yes. 

Q What job did they relate to, sir? 

A Johnson Avenue job. 

Q What type of documents are they? 

A These documents are time and material forms. 

Q Do you know when time and material forms are 
used by a contractor? 

A Yes. 


25 


Q 


When are those kinds of documents used? 
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A IVhen there is a special work order given for 
unseen conditions. 

Q Could you explain that to the jury when that 
arises, how that would come about? 

A Well, a contractor will make a bid on a job and 
according to the contract documents — that is, the 
drawings ana also the speci&cations — and many times 
during the course of the work he will find that he starts 
the job there is something tliere that is not supposed to 
be there, and he has a legitiamte claim. 

Q In other words, sir, would it be accurate to state 
then that the contractor performing that contract would have 
to spend more money than he tiiought? 

A Absolutely. 

Q Are these documents filed by the contractor? 

A Yes, they are filed by the contractor and they are 
also vouched by the inspectors. 

Q In reference to these particular documents, who sigi 
these particular documents? 

A Tom Cohill on the right-hand side and myself on the 
left-hand side. 

Q And when did you sign tliese documents? 

A At the end of the — at the end of the construction 

day. 
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That would be the day that is listed on that par 


ticular document? 


A Yes, sir. 


Q V/ho did you receive those documents from? 

A The superintendent in the fMd. 

Q After you received those documents, did you file 
those documents with the City of New York? 

A Yes, they went to our field office, yes. 


MR. SILVERI-IAN: I would like to offer in evidence 
Government's Exhibits 135 through 139 relating to the same 
job during the same period. 

MR. BRILL: No objection, your Honor. 
(Government's Exhibits 135 through 139 were 
received in evidence.) 

Q Mr. Nebesny, did you sign these documents? 

A Idid. 


Q At the tine you signed those documents 

THE COURT: What documents are you referring to? 

MR. SILVERMAN: The documents received in evi¬ 

dence . 

THE COURT: 135 through 139? 

MR. SILVERJ'IAN: Yes, your Honor. 

Q With reference to these documents, what if anything 
did you do prior to signing these particular documents? 
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A Oh, these documents were checked with the 
conditions in the field. 

Q Referring particularly to document, Governr.ient 

Exhibit — excuse me — 135, is there a section of the docu¬ 
ment that is entitled "Description of Work and Location"? 

MR. BRILL: It is in evidence, your Honor. 

MR. ROSENTliAL: It speaks for itself. Judge. 

A Yes. 

Q Would you read it? 

A Yes , it says here "No work due to severe snow 

storm Sunday February 9, 1969. Sunday. 15 inch deep with 
16 — with hign drifts. Men unable to get to job site." 

MR.. BRILL: V7hat is that exhibit number? 

MR. SILVERI-lAW; 135. 

MR. BRILL: Thank you. 

MR. SILVERMAN: At this time tlie government would 
like to offer into evidence a stipulation signed bv th''^ 
defenaant and tne government in relation to the testimony of 
a Walter Zeltman, if I may read it at this time, your 
honor. 

THE COURT: Go ahead. 

MR. ROSENTHAL: I don't knov; if I have it, but 

it is stipulated. 

MR. SILVERi'-lAN: "If Vialter Zeltman wore called as a 
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witness he would testify he has been a meteorologist 
for over 30 years with both the United States Army and 
private corporations. 

"2. On February 10, 1969, approximately 20 
inches of snow fell in the vicinity of Johnson Avenue, 
Brooklyn, New York." 

Q Now, Mr. Nebosny, in your responsibilities as 

tne city inspector that worked at that particular location, 
were you required to file any documents with the City of 
New York? 

A Yes, sir. 

Q_ Were these documents called inspector's daily 

reports and daily narratives? 

A Yes. 

Q What information is contained on inspector's 

daily report and narrative? 

A Usually the progress of tne job. 

Q Is there any other information that is contained? 

A Occasionally I would also put down the labor 

reports — the labor of the day, if it is short. 

Q Mr. Nebesny, I would like to show you at this 
time Government's Exhibits 12G, 127, 130, 131, 132, 133, 
134, 141 and 140 and ask you if you recognize these 


exhibits. 









1 
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2 

A Yes. 

3. 

Q What are they, sir? 

4 

A Tney are my inspector's daily narrative reports and 

5 

labor reports. 

S. 

Q For what particular job site do they refer to, 

7 

sir? 

8 

A Johnson Avenue. 

9 

Q Are these documents, these exhibits all in your 

10 

handwriting? 

11 

A Yes, sir. 

12 

Q Now, Mr. Nebesny, the last two I showed you. 

13 

140 and 141, is a batch of those reports together; is 

14 

that true? 

is¬ 

A Yes. 

le 

Q Is it true, sir, that prior to coming into 

17 

court the last several weeks you examined that group in 

18 

my office? 

19 

A I did. 

' 20 

Q And all those are in your handwriting, sir? 

21 

A Yes. 


MR. SILVERMAN: At this time, your Honor, the 

23 

government offers in evidence 1;<J6, 127, 130 through 134, 

24 

140 and 141. 

25 

(Pause.) 
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TiiE COURT: Gentlemen, I would like you to look 
at those for the purpose of seeing whether you have 
objections to them. 

Now, I realize there are a lot of other things you 
want to see about them, but you may do that at some other 
time. 

Will you just let me know now after this long time 
whether there is object to them? 

MR. BRILL; Your Honor, our objection is based -- 
and I just conferred with Mr. Rosenthal — at this time on o; 
inability to check these. It may very well be in the 
end we will not have an objection and we will consent to 
it, but at tnis time we cannot say "Wo objection." 

THE COURT; You mean you haven't had time? Take 
as much time as you need to tell me if you have an ob¬ 
jection. I see a lot of note taking and handwriting 
and that is not necessary. You go ahead and let me know 
if you iiave an objection. I just said don't study thorn 
for all kinds of other purposes. 

MR. BRILL: . Ho, we have not. 

THE COURT: Go ahead. Let me know whether 
you are ready to say whether you have any objection. 

(Pause.) 

MR. BRILL: Your honor, in the interests of saving 
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time and I think dealing with it judiciously v/e v.'ill 
reserve wnatever objections we have to cross, 

THE COURT: You do not save the time. You have 
taken the time. Now, I want to know if there are any 
objections to tnem. 

MR. BRILL; Frankly, I haven't gone througli all 

of those. 

THE COURT: Please go through them to see if any 
of them are objectionable and let me know. 

MR. BRILL: I can't tell. I would have to 
check through some other documents which aren't here 
today. 

THE COURT: Cone and explain that to me at the 

side bar. 

(At the side bar.) 

THE.COURT: You don't expect to finish today, 

lather? If X stay to 5 will you be finished? 

MR. SILVERiL\W: I will be done with my quostionin 
of him, your Honor, in about three minutes. 

THE COURT: Is he your last witness? 

MR. SILVERMAN: One witness, a tax expert, 
who will testify to computations. 

THE COURT: We will stay to 5. Why is it you 
are not prepared to say you do not iiave an objection? 







1374 a 


jwbr 


Nebesny-direct 


1318 


MR. BRILL: Because there are attached to these 


reports what are called labor reports and we wanted to check 
the payroll sheets which Mr. Silverman has promised to 
give us and make comparisons. It may very well be that we 
will have . j objection. 

THE COURT: Suppose you make thd comparisons, what 

ODjection mignt that give rise to? What might you 
find on those other sheets that would make any 
objection -- 

MR. BRILL: It may very well be for cross 
examination. 

the: COURT: Use your imagination. 

MR. BRILL: I can't. I am just too tired and 
exnausted to make any examination. I am sorry, I am not able 


to do it. 


THE COURT: What other payrolls are there? 

MR. SILVERIIAN: They were handed to us before 


lunen time. 


THE COURT: Go look at them. 

MR. BRILL: I prefer not now to because I can't 


absorb them. 


THE COURT: What is your preference? 

MR. BRILL: I will not object at this time. 
THE COURT: And you, Mr. Rosenthal? 
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MR. ROSKNTiiAL: I won't offer any objection at 

this time, either. I don't know how accurate they may or 

may not be. 

THE COURT; That is not a ground of objection. 
MR. ROSENTiiAL: That will be for cross 

examination. 

THE COURT: I want to know if there are any 

objections. 

MR. BRILL: That's right. 

(In open court.) 

(Government's Exnibits l^b, 127, 130 to 13-1, 140 
and 141 were received in evidence.) 

MR. SILVERMAN: To save the Court's time I will 
only have Mr. Nebesny refer to only one of these docu¬ 
ments . 

MR. BRILL: I can't hoar Mr. Silverman, your 

i<onor. 

MR. SILVER.‘LuJ: I will nave .Mr. Nebesny refer to 
only one document. 

Q Mr. Nebesny, I show you Government's Exhibit 130 
and ask you what that is, sir? 

MR. BRILL: It is in eviuence now. 

A An inspector's report. 

Q Is tliat your handwriting, sir? 
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A It is. 

Q What date? 

A 2/10/69. 

Q Please read to the ladies and gentlemen of the 
jury the matter that is written on that page. 

A There is a proj.ot that says, "NCPC Contract 1-A." 
There is the date wliich I mentioned, 2/10/69, "Subject: 
Progress" and the name of the contractor, Paterno & Son. 
"Johnson Avenue" is the heading. And written on it is 
"No work due to heavy snowfall, including bulkhead." 

Q Mr. Nebesny, did you perform these observations 
at that site? 

A Yes,sir. 

Q In the course of your observations as an inspector 

at this particular site, did you ever during the course 
of the construction see dump trucks being loaded? 

A Oh, yes, I have seen dump trucks loaded, sir. 

0 Were those dump trucks loaded by hand or by 

machine? 

A By machine. 

Q What type of machine was used to unload the dump 

trucks? 

A At tnis particular job? 

Q Yes, sir. 
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A Well, he had tv/o types. He had a — or three 
different types. He had a payloader, a backhoe, a 
crane. That is just about it. 

Q How many men does it take to operate a crane, 

sir? 

A How many men? 

Q Yes, sir. 

A You had the operator and if it is a truck crane 
you had the chauffeur. If it is on treads, you just 
have an operator. 

Q How many men does it take to operate a backhoe, 

sir? 

A Same thing, same men, usually two. 

Q And a payloader, sir? 

A Usually one. 

Q That is in addition to the driver of the truck? 

A Well, a payloader wouldn't have — the payloader 

operator is the driver. 

Q Mr. Nebesny, prior to coming into court today, 
did youi have an opportunity to examine Government's 
Exhibits 141 and 142? 

A Yes. 

Q Did you ma);e that examination in my office, sir. 

A I did. 


1 
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Q Now I show you Government's Exhibit 161 and I ask 
you if that is in your handwriting, sir (handing). 

A It is. 

Q And could you explain to the ladies and gentlemen 
jury what these two pieces of paper are? 

A These two papers are a summation of the amount 
of trucks that were used for the montns of October and 
November in the year '68. 

Q And is that the information that you got from 
examining your reports and the superintendent's reports? 

A Right. 

Q Now were these two reports prepared at the same 
time or inaependently of each other? 

A In most times independently of each other, 

Q Okay. 

Now for the month of October 1968 how many 

trucks does your report list as having worked at that 
particular site? 

A 81. 

Q And how many trucks are listed on the superintendei 

reports as working at that particular site? 

A Bl. 

Q Now for the month of November 1968 how many 

trucks are listed on your reports as having worked at that 
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particular site? 

A 25. 

Q And how many trucks are listed on the superin¬ 
tendent's reports of Paterno & Sons, Inc. as having v/orked 
at that particular site? 

A 25. 

MR. SILVERi’lAH: I have no further questions, 

your Honor. 

At this time I would like to offer in evidence 
— excuse me — Government's Exhibit 161 (handing). 

MR. BRILL: Is that what he just read, your 

iionor? 

THE.COURT: I take it that is. 

Is that what he just gave the figures from? 

MR. SILVERMAN: Yes, your honor. 

MR. BRILL: Then I object to it as already in 

evidence. 

THE COURT: Is that the only objection, Mr. 

Brill? 

MR. BRILL: Yes, the only one I can think of. 

THE COURT: Okay. You don't have to have 

another 1 

(Laughter.) 

THE COURT: I just thought maybe there was another 
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That one I will overrule. It is received 
(Government's Exhibit 161 was received in 


evidence.) 


THE COURT: All right, cross examination. 


gentlemen. 


CROSS EXAMINATION 


HY MR. BRILL: 


Q When was it, Mr. Nebesny, that you made up this 
exhibit which is received in evidence, 161? 

A 12-19-73 — December 19, 1973. 

Q Just a couple of months ago. 


Q And did you do this in consultation v/ith anybody? 

A What do you mean by "consultation"? You mean 

prompting? 

Q No, I don't mean "prompting". Did you do it 
specifically at somebody's request? 

A Yes. 

Q Is this supposed to be the information that is 

contained in these other documents that you testified to 
here today? 

A Correct. 

Q As well as some other documents that you did not 
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testify to today? 

A No, just these documents (indicating). 

THE COURT; You may not be getting heard 
back there. 

MR. BRILL; I am sorry, but I am tired. 

THE COURT; I know but Mr. Nebesny sounds even 

tireder. 

THE WITNESS; I am sorry. 

..HE COURT; Let me ask you both to speak up. 

(To jury) Did you all hear that? 

Read the last questions and answers. 

(Record read.) 

Q You refer to Exhibits 131 — I had better start 
at the beginning 126, 127, 131 to 134 inclusive; 140 
and 141, as being your reports; is that correct, sir? 

A Correct, sir. 

Q And there is another one -- excuse me -- No. 130, 
which was under the sheet. 

A Yes. 

Q And you also included Exhibits 142 and 143 which 
were not prepared by you, isn’t that correct? 

A That is correct. 

Q Now who was it that asked you to prepare this 
summary. Exhibit 161, of your reports and the reports 


I 
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prepared by somebody else? 

A Mr. Silverman. 

Q When was that? 

A On 12-19-73. 

Q That is the day that you went over to his office. 

A Correct. 

Q Prior to that time had you been asked with 
respect to your reports for October and November 1968, 
which are now in evidence, as Exhibits 140 and 141 -- 
had you been asked questions about them? 

A I had. 

Q And were you asked questions about them by 
Mr. Ayres and Mr. Rizzo of the Internal Revenue Service? 

A Yes. 

Q And at that time did you have your own reports 
which began with — what, 126 and running to 134, something 
like that? 

A Yes. 

Q Had you made a comparison of your reports with 
the reports made by the job superintendent? 

A No. 

Q Never done that before. 

A No. 

Q And you told that to Mr. Rizzo and Mr. Ayres? 
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A No, I dicH t tell them that. 

Q You didn't tell them that? 

A No. 

MR. BRILL: Could I have the original of 

35 24? 

(Mr. Silverman hands.) 

BY MR. BRILL: 

Q I show you this document, Mr. Nebesny, and ask 
you to tell us whether it bears your signature (handing). 
A (After examining) Yes, it does. 

Q Did you swear to that on February 26, 1973 
before Mr. Ayres and Mr. Rizzo? 

A I did. 

Q Did you initial the first page? 

A I did. 

Q And did you initial what appears to be the 

third page? 

A I did. 

Q Both at the top and at the bottom? 

A Yes. 

Q Did you say at the bottom of the th.ird page — 

I will withdraw tnat. 

Did you list on page 3 for the months of 
October and November what you claimed your daily reports 
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indicated with respect to the number of trucks? 

A I can't recall it. I may have. 

Q Okay. 

Will you look at this, please, and tell us if 
you did that (handing)? 

A (After examining) No, I can't say this is my 
handwriting. 

Q Did you read that before you signed it? 

A Yes. 

Q And does it purport to reflect the number of 

trucks that you referred to in Exhibits 140 and 141? 

A Supposed to. 

Q. And did you say under oath at that time that 

the trucks listed on those dates in the months of October 
and November were observed by you but you made no compari¬ 
son -no comparison was made by you with the superintendent 

of Paterno & Sons? 

A I don't think it is stated on there as such. 

Q Well, does it say so on the bottom of page 3, 
of 3524? 

(Witness examines.) 

MR. SILVERMAN: Objection, your honor, to what 
it says on there. 

A That is right, no comparison was made -- 















1386 a 


mkbr Nebesny-cross 1331 

THE COURT: I do not see that that is 
inconsistent. He told you that he made no comparison. 

Why are you eliciting this? 

MR. BRILL: I do not understand that he said it. 

THE COURT: Yes. 

MR. BRILL: I thought he said the contrary. 

I may be mistaken but that is what I thought. 

THE COURT: What did you say? 

THE WITNESS: I made no comparison. 

THE COURT: I think he said that. 

MR. BRILL: All right. 

THE COURT: Leave it to the jury's recollection. 

MR. BRILL: I am only human. I make some mistakes, 
your Honor. 

THE COURT: That is a great concession! 

(Laughter.) 

MR. BRILL: I make it every time I make a mistake. 

Q Actually were you talking about the list of 
trucks or the list of truck drivers at the time that you 
made this document, Exhibit — this document to which you 
swore on February 26, 1972? 

A (After examining) I can't recall, I will have 
to look at my labor reports. 

Q Please do. Exhibits 140 and 141. 
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A (After examining) In the reports it is listed 
as truck drivers. 

Q Not as trucks? 

A Not as trucks. 

Q And that is true of both, in Exhibits 140 and 141, 
isn't that so? 

A (After examining) True. 

Q I beg your pardon? 

A True. 

Q You are not given to putting your name down 
carelessly, are you — 

A No. 

Q — Mr. Nebesny? 

A I hope not. 

Q And you are pretty careful about the things you 
check and how you report them? 

A Usually. 

Q At least you were mistaken about that particular 

thing, weren't you? 

A Mistaken? 

Q I am referring to Exhibit 161, which I think 
it is the number of trucks that you testified to in 
November and October 1968 (handing). 


25 


MR. SILVERf-lAN: 


I am going to object to that. 
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There is no difference between — 


THE COURT; That you can bring out on redirect. 

It raises a question whether there were more trucks than 
drivers or less trucks than drivers, and I guess that is 
assumed in Mr. Brill's question, and the witness may answer. 

A I can't say exactly I was mistaken. In one respect 
we are talking about trucks, and in another respect we are 
talking about truck drivers. 

Q All right. 

Now you said in Exhibit 131, which I now hand 
you, that there was snow removal to maintain emergency 
traffic on Johnson Avenue, and that was under date of 
February 11, 1969; right? 

A (After examining) Right. 

Q Did you indicate anywhere the number of trucks 
used to remove that approximately 20 inches of snow that 
lay on that site on that date? 

A No. 

0 Is there any other report that you made that shows 
the number of trucks that were used to remove the snow on 
that site on that particular date? 

A There doesn't appear to be any. 

Q Well, did you make any other report? 


25 


A 


I can't recall that 
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Q All right. 

A I may have but I don't recall. 

Q But you don't recall any others. 

A No. 

Q Would it be fair to say that you did not make 
any other report with respect to that? 

A No, it wouldn't be fair. 

Q Have you, before you came here today, had several 
conferences with the prosecutor and others connected 
with the prosecution staff? 

A Two, to be exact. 

Q And on those occasions did you go over all the 
reports that you had with respect to this Johnson Avenue 
job? 

A Yes, sir. 

Q By the way, how long in distance, linear distance 

is that Johnson Avenue sevi^er job? 

A On one section it is 550 feet. Then if you 
turn around, maybe an addition 200 feet on Morgan Avenue. 

Q On Johnson Avenue. 

A On Johnson Avenue it is 550 feet. 

Q And beyond that where else did it run? 

A Well, it tamed around, I think it went north. 


if I remember correctly. 














mkbr 


A 

Q 


1390 a 

Nebesny-cross 

And how raany feet did it go there? 
Approximately 200. 

And the total would be 700 feet? 
Yes, sir — lineal feet. 

Lineal feet. 

Yes. 


133f 


Q Now on November 13, according to Exhibit 133, 
you reported that there was snow removal and miscellaneous 
work; right (handing)? 

A (After examining) True. 

Q Did you make any indication at all as to the 
number of trucks that were used in connection with that 
snow removal? 

A No. 

Q You did not supply any of those trucks, did you? 

A No. 

Q Did the City of New York supply any of those 
trucks? 

A They may have — I don't know, I don't recall. 

Q Isn't it true tliat those trucks were procured . 

by and supplied by Paterno & Sons? 

A I don't know — by the City of New York? 

Q No, Paterno & Sons, Inc. 


25 


A 


I don't know. I don't recall any names of the 
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trucks. I don't recall the trucks, honestly. 

Q Didn't the contractor provide the trucks for 
the removal of the snow? 

A I don't recall. 

Q How was the snow removed — by hand, buckets, 
shovels or how? 

A Payload. 

Q Payload? 

A Usually payload. 

Q And was it loaded into trucks? 

A With the payloader, yes. 

Q Yes. Now how many trucks -- 

A Oh, wait a minute. 

Q Yes? 

A It's possible tliat it has been removed by 

trucks, and it's also possible that it may have been 
piled somewheres on the site. 

0 You don't really know? 

A No, I do not. I just said "snow removal." 

Q And you gave no indication on your report with 
respect to that subject matter on that day, isn't that 
correct? 

A That is correct. 

Q And you do not know of any other report that 
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relates to that aspect of the work done on the Johnson- 
Morgan Avenue sewer interceptor project on either of 
those two dates; right? 

A Offhand I don't recall. 

Q Well, as a result of the conferences that you 
held as late as — whatever the last date was — did you 
check your files to see if there were any other reports? 

A No, I didn't check the files. 

Q Were you asked to produce all the reports that you 
made with respect to the periods that you have testified 
about here? 

A Well, I was asked previously — prior to the 
consulta tions. 

Q And did you furnish any other reports beyond 
those that have been introduced in evidence? 

A Well, the reports were there to be submitted. 

Q Were there any others, in addition to those 

which have been received in evidence? That is all I an 
asking. 

A Yoa mean referring to these two days. 

Q Any day? 

A Oh, yes, there; is quite a few reports. 

There's the whole job. 

Q With respect to February 1969? 


( 
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A Well, that is something else again. 

(After examining) February 9th? 

Q February 1969 — not the 9th? 

A No. I think they are all here. 

Q All right. 

Now I show you Government's Exhibit 134, in 
whicn you talk about miscellaneous work and snow removal 
and digging out of equipment. 

Did you show the number of trucks involved in 
the removal of whatever was done there that day? 

A No, no trucks. 

Q No indication of the number of trucks? 

A No,but that doesn't necessarily mean that trucks 
weren't employed. 

Q Can you tell the jury how that snow was removed? 

A The snow removal could be by hand. 

Q By hand? 

A Yes. 

Q And is that your testimony now, that that may 
have been by hand? 

A I said "could be". 

Q I am asking you. 

A I don't recall. 

Q You have no recollection? 
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A No recollection, no. 

Q All right. And on January 10th, according 
to No. 130, you indicated that there was no work done 
due to heavy snowfall, including bulkhead, is that right? 
A Yes. 


MR. SILVERI'IAN: Did you say January 10th? 

MR. BRILL: No, I beg your pardon — thank you 
for calling it to my attention. 

February 10th — right? 

A Right. 
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Q By the way, do you know who brought the tile 
to the Johnson Avenue job about which you made a report 
dated April 4, 1968? 

A No, I don't remember who brdught the tile. 

Q Exhibit 127. Do you know whose truck brought it i 
A No. 

Q You have no idea about that; all right. 

Can you tell me what that word is, Mr. Nebesny? 

A Solder. 

Q Solder? 

A Yes. 

Q Solder beam? • '• ■ ' ' 

A Right. 

Q That is a particular piece of material? 

A Structural steel. 

Q Structural steel? 

A Yes. 

Q Is it a large piece of material? 

A Well, the terminology there means that it is 
standing upright. 

Q How high does it stand upright? 

A Oh, it could be quite a distance. 

Q Like what? 20 feet? 

A Oh, it could be as much as 40, 50, CO feet. 
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2 

Q 

And on the Johnson Avenue job how tall did these 

3 

solder 

beams stand? 

4 

A 

On one side — oh» I don't recall offhand what 

S 

the elevation was. I know they were four feet below the 

- — 6. 

usual 

penetraticaior the sub-surface materials. They were 

7 

four f 

eet below that. 

8 

Q 

Below what? 

9 

A 

Four feet below the subgrade of the material. 

10 

Q 

What was the subgrade of the material? 

U 

A 

Oh, I don't remember that. 

12 

Q. 

Couldn't they be as much as 20 or 30 foot beams? 

13 

A 

Oh, yes . 

14 

Q. 

Do you know how they arrived at the job site? 

15 

A 

They were delivered. 

16 

Q 

By what? 

U 

A 

Usually by a trailer truck. 

18 

Q 

Did you actually see them delivered? 

19 

A 

Yes. 

20 

Q 

Did you make any notation on Exhibit -- any one 

21 

of these exhibits as to the receipt of that material? 

22 

A 

No, that is not the contractor's truck. 

23 

Q 

That is not the contractor's truck? 

24 

A 

As far as I know, no. That is a supplier's 

OC 




truck. 
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2 

Q Did you indicate that any place? 


3 

A I usually don't. 


4 

Q You only indicate on your reports those jobs 


5 

which are performed by the contractor himself in 


-6 

accordance with the terms of the contract; is that cor- 


7 

rect? 


8 

A Yes. 

• 

9 

Q By the way, is the contract awarded on competitive 


10 

bids? 


U 

A Yes. 


12 

Q And this particular one was to your knowledge? 


13 

A Yes, sir. ^ 


14 

Q And you were fully familiar with the 


15 

specifications and the plan? 


16 

A More or less. 


17 

Q As an engineer and the inspector on the job wasn't 


18 

that part of your duty? 


19 

A Yes, but it is a big problem. I don't profess 


20 

to know every bit of it. 


21 

Q All right, that's very candid. 


22 

Were there other inspectors on the job besides 


23 

you? 


24 

A No. Others when I was on vacation. 


25 

Q Only when you were on vacation? 
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A Right. 

Q How long did the job take, approximately? 

A Maybe a year and a half, 18 months I think was 

the total requirement at that time. I think it v/as 18 
months. 

Q And during that time how long were you absent 
from the job site by reason of your vacation or other reasonsi 

A Two months. 

Q Two months? 

A Two months, plus some sick days also. 

Q All. right. Now, during the balance of that 

period you were the only inspector on the job; right? 

A. Correct. 

Q And you were familiar with all of the details 
of the job? 

A Like I said before, more or less. 

0 And you ensured that the contractor carried out 

his obligations under the contract in accordance with the 
plans and specifications, right? 

A Right. 

Q All right. 

As a matter of fact, there came a time, did 
there not, when -- were you called the resident engineer 
on the job? 
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A No, sir. 

Q Was there a resident engineer on the job? 

A Yes. 

Q Who was that? 

A Mr. Pete Geiss. 

Q And was he your superior on the job? 

A He was. 

Q And you reported to him and conferred with him 
from time to time? 

A Yes. 

MR. BRILL: Would you mark that for identifi¬ 
cation, please. 

(Defendants' Exhibit AV marked for 

identification.) 

THE COURT: Mr. Brill, I don't imagine you are 
going to finish in the next five minutes or so? 

MR. BRILL: Your Honor is absolutely correct. 

THE COURT: All right. In that event, it being 
Friday, we are not going to complete the government's case 
this afternoon, I think we ought to stop. 

Is that agreeable with you, Mr. Brill? 

MR. BRILL: Agreeable witli me, your Honor. 

THE COURT: Monday is a holiday, so let's plan to 
be back on Tuesday at 10 a.m. 
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Have a good long weekend. Good afternoon. 

(Jury left the courtroom.) 

THE COURT: You are excused until Tuesday, Mr. 

Nebesny. 

(Witness temporarily excused.) 

THE COURT: Let me keep you a minute, gentlemen. 

I think before we suspend for the weekend, I am going to 
deliver a small reprimand for myself. 

While you were all looking at exhibits before, 

I was looking at the indictment and thinking about this 
slightly passionate discussion of the proposed defense as 
Mr. Brill has explained it to me today. 

I guess I ought to say the following things: 

I have listened with care to the evidence and 
I have been thinking about it obviously in light of the 
indictment. Vi?ithout going any further, as I look at the 
last four counts in which each of the defendants is 
charged with signing a false tax report, I measure that 
against my appreciation of the evidence, the large number 
of specific invoices for specific dates made' out to 
specific people, the very substantM. amounts involved 
in each year for Messrs. Arrichio, Catenzaro, et cetera, 
for their respective years. I think in every year those 
names, or some of them, get higher total amounts of the 
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expense money than any other equipment rental person. 

tVhen I think of that and think of the knowledge 
of this parade of witnesses, all of whom were able to 
remember specific truckers of much lesser importance in 
terms of quantity and money, I guess I am led in my appre¬ 
hension of this record to feel that anybody considering 
the facts sooner or later — and I guess I am thinking of 
the jury — will demand some information about these 
neimes. 

As a practical matter, it seems to me when you 
compare the amounts involved with the amounts of allegedly 
over-reported expenses that is an inevitable need in the 
mind of anybody who has paid attention to this evidence. 

I guess in light of that apprehension of the record, it 
has been my feeling that to fail to supply some such 
explanation as to these individuals as a practical matter 
-- I am not talking about who has the burden of nroof or 
anything of that kind — must inevitably make a trier of 
the facts, even a lay juror, feel that general information 
about truck loads and quantities and expenses is beside 
the point. 

I guess in trying to anticipate what this 
defense adds up to, I was, in effect, moving toward 


that view. 


But I believe now that all this kind of of- 
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fort, if it is made as a defense, without any explanation 
of who Aurrichio, et cetera, were, although that may seem 
fantasitc to me and it does — it invades the province 

of the jury for me to be moved by that tentative re¬ 

action. I think it is my duty either to allow their 
evidence to be offered, or not to allow it. 

And I think I was led by my appreciation of it 

as bizarre to make the rather heated observations I made 
I don't tliink I am entitled to make those 
heated observations. I think I must either admit the 
evidence, however absurd it seems to me, or exclude it. 

And having decided that I am sufficiently 
uncertain to admit it, I think it is my duty to admit 
it without more, so any comments I made about it, any 
tentative views I have about it I hereby withdraw. 


You may put it on; I leave it to the jury. 

It seems to me to be so close to be utterly 
irrelevant that if the government wants to spend the time, 

I will read a memorandum early Tuesday morning on that 

subject. But as of now, groping ray way through this, 

\ 

if that is what the defendants really mean to put in as 
their explanation of this situation, I think I have to leave 
that to the jury and I will. And that is where we stand 
on that. 
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I think it also has helped me to realize that it is 
not useful to have this put in in dribs and drabs of some 
so-called cross examination of friendly government witnesse; 
and it is a good idea to leave this all to the defendants' 
case when they come on to put on their defense. 

And that, whether it is legally correct or not, has 
helped me a little bit to get organized on this subject 
in my own head. 

So that is where you stand on that subject. 

And I as of now will overrule — I adhere to the overruling 
of the government's objections, though I do it without 
considerable doubt. 

Do you follow that, Mr. Silverman? If you want 
to write about this or make some kind of a presentation 
you may. My own judgment is it is not worth it and 
that it would take me longer than it is worth to lay out 
this subject in an opinion and figure out the relevance or 
irrelevance of this demonstration. I think we v/ill leave 
it to the jury and let them judge on this whole record 
whether all of that adds up to anything that ought to 
be deemed to create a reasonable doubt. 

I reaffirm that it will be important, and I 
expect the defendants to submit requests to charge that 
I are suitable — it will be important to make clear that 


► 
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there is no ground for confusion no matter how many specifi¬ 
cations and plans and photographs go into this record, and tc 
make clear what the narrow contention of the defendants is 
on this subject factually as well as legally and I will give 
that to the jury. 

Did you want to be heard? 

MR. SILVERIIAN: Your Honor, it seems like the 
Court has already made up its mind as to the admissibility 
of the evidence. 

THE COUPT: You never worked with me before. 

I try, although I sometimes fail, to be candid with 
counsel. I am not asking you to spend the weekend 
writing as an exercise. I am asking you to do it because 
I am in doubt. As of now the situation is as I have outlinot 


I‘am sufficiently doubtful about this kind of 
evidence that I suggest if you think it is worth 
the investment I will read with care any presentation you 


ireke as to why it should be excluded. 


But having the 


doubt as to its relevance, having no doubt whatsoever 
about what this evidence would mean to me, but having the 
doubt as to whether it ought to go to the jury, I am where 


I am. 


MR. SILVERMAN: Your Honor, if I just may delay 
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the Court for one minute - 
THE COURT; Sure. 

MR. SILVERMAN; The only problem that I foresee 
besides totally confusing the issuer in the case is that 
j_£ this expert testifies that at a particular job site 
or job sites a certain number of trucks were needed to 
haul the dirt away and bring the dirt back to the job 
site# he forms a conclusion as to that, is that expert going 
to be able to examine the books and records of the corpor¬ 
ation and be able to tell how much the corporation 
actually spent of those expenses? If I cannot do this 
then, your honor, all the jury is left with is the number 
of truck loads and the number of sites and it in no 
way relates to this particular case as to how much was 
spent by the corporation for those particular expenses. 

And I don't believe an expert can look into 
those books and records and be able to tell from his own 
personal knov'ledge as to how mucn was paid for 
those expenses. 

THE COURT; There are lots of defenses that don't 
work out. If that is all it adds up to and the jury 


looks at that, I don't know why that shouldn't be a matter 
of argument. It doesn't seem to me to take long to say 
just what you said and to argue, if that is your position, 
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that without soms inforincition about Aurrichio and 
Catenzaro, et cetera, this doesn't amount to anything. That 
happens in many cases. And it seems to me that is where 
it will be at in the end, but I can't rule that way be¬ 
cause the jury is entitled to look at it if it amounts to 
the beginnings of a technically arguably relevant defense. 

It seems to me that is what it amounts to 
technically. However, I think what Mr. Silverman 
suggests makes sense. 

Mr- Brill, I want you to give me on Tuesday 
morning at.9:30 a.m. a request to charge which incorporates 
all the facts tnat you think you are going to show in this 
regard and shows why you should be allowed to put it to 
the jury because if you are not going to show that more 
trucks were used than the company's own records seem to 
indicate, or if you are not going to show that the expert 
has a basis for knowing that more money was spent for trucks 
in some way than the figures would suggest, then maybe this 
thing will collapse. 

So give me that written out st) I can look at it. 

It may help me to clarify my thoughts. I imagine 1 will 
still come out where I am, but I want to know your position 
in that regard exactly. 

And all of this is assuming that — because that is 
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what you told me — that we are not going to hear specifi¬ 
cally that Aurrichio was really somebody names Ginsberg or 
something or other about who these various people are or 
when they got paid and so on. I am assuming that based on 
your presentation. If that assumption is wrong you can 
correct it in your request as you give it to me. 

MR. BRILL: I think that is a fair assumption. 

Both Mr. Silverman said so in his opening and it has come 
through in the evidence that we have made an effort to find 
out who these people are. And that occurred when the 
issue was first raised by the Internal Revenue agents. 

Mr. Rizzo, your Honor will recall, testified in a con¬ 
versation -- . . ., 

THE COURT: Don't go into all that because that 
you can argue go the jury. If you want to argue that tliere 
were five truckers in these years who got all this money, 
none of whom can be found by private detectives you go 
euiead and argue it. 

See you Tuesday. 

MR. ROSENTHAL: Judge, there were certain things 
introduced into evidence that we were not furnished with 
copies of and which are necessary in respect to the cross 
examination of Mr. Nebesny. 
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THE COURT; Mr. Silverman, can you accommodate 
your friends with that? 

MR. SILVERMAN; Yes, your Honor. 

THE COURT; All right. 

See you Tuesday. 

MR. BRILL: Thank you, sir. 

(Whereupon, an adjournment was taken 
to Tuesday, February 19, 1974, at 10:00 a.m.) 








tt 
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United States of America 

V. 73 Cr. 410 

Michael Paterno, George Denti 
and Paterno & Sons, Inc. 

New York, February 19, 1974 
9:30 a.m. 


(Trial resumed.) 


(In open court; jury not present.) 

MR. SILVERMAN; Does your Honor want us to be 
heard on the ruatters you requested? 

THE COURT; No, not right now; they can wait. 
(Jury present.) t v 

THE COURT; Good morning. 

THE JURORS; Good morning. 

WALTER NEBESNY, resumed. 

THE COURT; All right, let us proceed. 

CROSS EXAMINATION CONTINUED 
BY MR. BRILL; 

Q Good morning, Mr. Nebesny. 

A Good morning. 

Q Did you talk with anyone about the testimony in 
this case since you left the courtroom last Friday? 

A Not anyone in this courtroom. 

Q I don't mean in the courtroom but have yen talked 










1411 


a 


1356 




mkbr Nebesny-cross 

to anyone about your testimony since you left the courtroom? 

A Not really. I talked to the immediate family, 
that's all. 

Q The immediate fcunily. 

A Yes, they wanted to know what I was doing. 

MR. BRILL: Will your Honor indulge me for just 
a minute. I have lost the page. 

Q On Friday, in your direct examination, Mr. Nebesny, 
at page 1320 you were asked the question — 

MR. BRILL; Line 15, your Honor. 

Q — "Q In the course of your observations as 
an inspector at this particular site, did you ever during 
the course of the construction see dump trucks being loaded? 

"A Oh, yes, I have seen dump trucks loaded, sir. 

"Q Were those dump trucks loaded by hand or by 

machine? 

"A By machine." 

Q Now with respect to the dump trucks that you saw 
loaded by machine can you tell us, Mr. Nebesny, whether 
you observed the names — first, if you observed any 
r unes on any of the dump trucks. 

Q Did you make any record in any of your reports 
of any names on any dump trucks? 


A 


No. 
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Q Did you in connection with your familiarity of 
the work done at the Johnson Avenue project come to learn 
tlie volume of material excavated from that project? 

A No, I never took that into account. 

Q Is it fair to say, Mr. Nebesny, that was a brief 
job crowded into a confined area? 

(Mr. Silverman stands.) 

THE COURT: Mr. Drill, is this related to the aubjec 
that I said could be permitted to be made part of your case? 
MR. BRILL: Only tangentially, your Honor. 

THE COURT: Well, it is excluded tangentially. 

Now proceed in accordance with my definition of how we 
were to proceed. 

MR. BRILL: I will, your Honor. 

BY MR. BRILL: 

0 To your knowledge, Mr. Nebesny, did Paterno & 

Sons meet all the specifications and requirements of the 

contract? • 
v 

A Yes. 

Q And to your knowledge was that job satisfactorily 

completed? 

A Yes. 

Q In all respects. 

A Yes. 
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And did there come a time when there was submitted 
the original of Exhibit AV for identification (handing)? 

A (After examining) Yes. 

Q And having looked at AV would you say that it is 
a copy of the original that was signed by Geiss, I think 
you said was his name? 

A No. 

Q The resident engineer? 

A I signed it. 

Q You signed it? 

A Yes, because Mr. Geiss was deceased at the time. 

Q And you actually signed the exhibit of AV? 

A Yes. 

MR. BRILL: I offer AV in evidence, your Honor. 

MR. SILVEWIAN: Your Honor, I object on two 

grounds, the first ground being wholly irrelevant to the 
matter before the court; the second ground being tiiat this 
is not the best evidence. 

If the Court ruled that my first ground is over¬ 
ruled, then I would withdraw the second ground, your Honor. 

THE COURT: Why is it relevant, Mr. Brill? 

MR. BRILL: Well, it is relevant to show what that 
job involved, what were the items that were obliged to be 
performed; that it was completed within the contract 
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period with days to spare, and at a figure less than the 
bid. ^ 

THE COURT: It’s excluded. 

MR. BRILL: I respectfully except. 

May I inquire with respect to the subject matters 
concerning which I have just suggested that this document 
is relevant? 

THE COURT: No, you just indicated to me why you 
thought it was relevant. None of the things you said 
seem to me to be relevant, and therefore I do not think 
they are proper subjects of inquiry. 

Now go ahead and let us more or loss stay within 
the scope of the direct examination of the witness in any 
event. 

MR. BRILL: I respectfull except, and I have no 

further questions. 

THE COURT: Mr. Rosenthal. 

CROSS EXAIIINATION 
BY MR. ROSENTHAL: 

Q Mr. Nebesny, through your years of experience 
you are familiar with the heavy construction business, 
are you not? 

A More or less. 


25 


Q 


And you do know, do you not, sir, that the average 
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contractor does not own all of the equipment that he might 
use on a job? 

A True. 

Q And he rents that equipment — 

A True. 

Q — from companies or individuals? 

A True. 

Q Is that true, sir? 

A That's true. 

Q That's true of cranes, true of backhoes, payloaders 

and trucks, is it not? 

A True. « 

Q And many times when the rental is made it is made 
with an operator. 

A Correct. 

Q And the operator would be the employee of the 
owner of the equipment, would he not? 

A Correct. 

MR. ROSENTHAL: I have no other questions. 

THE COURT: Any redirect? 

MR.SILVERMAN: Yes, your Honor. 
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REDIRECT EXAMINATION 
BY MR. SILVERIIAN: 

Q Mr. Nebesny, on the reports that you filed 
with the City of New York, do they list the names of the 
types of equipment that are there, the names of the companies 
who supplied the types of equipment, or the amounts or 
quantities of the equipment? 

MR. BRILL: The reports which are in evidence 
speak for themselves, your Honor. 

THE COURT: Are they in evidence? 

MR. SILVERMAN: Yes, your Honor. 

THE COURT: Sustained. .. . i .. 

MR. SILVER!V.N: One other thing from Friday 
that was hanging over my mind. 

Q Mr. Brill asked you a question on the two listings 
you prepared. One listing enumerated truck drivers and the 
other was enumerated with the title "trucks." 

Did you ever see a truck come to the City 
without a truck driver? 

A No. 

Q Did you ever see a truck driver come to the City 
without his truck? 

A Not relating to the work. Maybe he would come 
looking for a job. If it's relating to the progress of the 
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work he would come with his truck. 


questions. 


MR. SILVERKiAN: I have no further 


THE COURT: Anything else? 

MR. BRILL: No, your Honor, 


MR. ROSENTHAL! 


No, your Honor. 


13fi2 


THE COURT: Mr. Nebesny, thank vou. 

(Witness ed) 

MR. SILVERMAN: At this time I would like 

to offer into evidence certain records. 

Perhaps we can do it afterwards. 


SIDNEY BUCH BINDER, 


called as a 


witness by the government, being first duly sworn, 
testified as follows: 


DIRECT EXAMINATION 
BY MR. SILVERMAN: 


Where are vou oresentlv emoloyed? 

At the reoional counsel’s office of the 


Internal Revenue Service, 


What is your position, sir? 

I am technical adviser to the regional counsel. 
What is your educational background? 

I have a bachelor's decree from City Collece o^ 
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New York, a master's degree fron New York University. 

Q What field is your master's degree in, sir? 

A In both instances mv major was accounting. 

0 How long have you been emnloyed by the Internal 
Revenue Service? 

A About 24 years. 

0 Mr. Buchbinder, whatis the .function and 

responsibilities of the technical adviser to the regional 
counsel? 

A Generally to review cases recommended for 
criminal prosecution purposes. 

Q vras that the computation of the ..tax liabili¬ 
ties? 

A Yes, sir. 

0 In the course of vour responsibilities, sir, 
did you receive a report from a special agent Walter 
Ayres concerning an investioation of a cornorate taxnaver 
by the name of Paterno Sons, Inc.? 

A Yes. 

0 Did that report relate to the fiscal years 
ending 2/67 to 2/70, four fiscal years? 

A That is correct. 

0 Based on the figures that vou received from 

Special Agent Ayres, did you 


prepare a comoutation of the 
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tax liabilities of the defendant corporation, Paterno & 
Sons, Inc. for those fiscal years? 

A Yes, I did. 

MR. BRILL; I will object to this entire 
line. There is nothing to show that Mr. Ayres pre¬ 
pared any figures in connection with this. 

THE COURT; The witness has testified that 

he received some, so there is that much to show it. 

I don't understand the ground of your objection. 

MR. BRILL; The ground is that apparentlv 

Mr, Ayres did not make any examination on the basis of 
which he could preoare any figures and submit them in a 


report. 

THE COURT; You are talking about facts 

which are not within your knowledge. The witness is 

testifying about them. 

The objection, as vou nut it, is overrule^''. 

Proceed. 

MR. BRILL; I respectfully exceot. 

Q In front of us is Government's Exhibit Ifi 

for identification. Do you recognize it? 

A Yes. 

Q What is it? 

A This is the computation of a taxable income 
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and tax liability for those fiscal vears that you mentioned 
THE COURT; Mr. Brill, just to be clear that 
I know what you are talking about, the returns for the 
corporation are in evidence before us, are they not? 

MR. BRILL: True, sir. 

THE COURT: And the alleged fiaures relatino 

to trucker expense, specifically the figures of the five 
names that are centrally involved in this case, are also 
in evidence and, as I understand it, taken from the books 
of Paterno & Sons, Incorporated. 

MR. BRILL: Yes, sir. 

TI?E COURT; Mr. Silverman, do I understand 

that Mr. Buchbinder is ooing to offer to this jury a 
computation of what the tax liability would be if those 
expenses attributable to those five names were deleted 
from the returns? Is that a fair statement? 

MR. SILVERMAN: Tha's correct, vour Honor. 

THE COURT: Mr. Brill, do vou have an 

objection to Mr. Buchbinder's doino that? 

MR. BRILL: I do, your Honor, because he 

is not really making a computation. All he's doing is 
taking some figures contained in Mr. Avres' report 
which presumptively already contains these fioures. 

THE COURT; But the computation he's rroina to 
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make is a tax computation. 1 

Is that what you are going to aive us? 

THE V7ITNESS: That's right. 

THE COURT: You may cross-examine about it. 

Let me understand why you object to his giving 
the jury a computaion based on ficures that are in evidence 
and on the tax schedules that are matters of which the 
Court could in any event take judicial notice. 

MR. BRILL: He has not said ho has examined 

the figures that are in evidence. He has testified, as 
T heard his testimony, that he took a reoort made by Mr. 
Ayres and on the basis of that report made comnutations. 

Whether or not that report conforms with v/hat 

is in evidence I do not know. 

THE COURT: Would it not be possible for vou 

both to stipulate to the figures that Mr. Buchbinder is 
going to give us in any event since they're just matters 

of arithmetic? 

MR. BRILL: I think it's possible. 

THE COURT: Therefore, is it something that 

we ought to use up time about, do you think? 


MR. BRILL; 


Mo. I'm in favor of saving 


time. 


THE COURT: 


Let the witness testifv and if 
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the figures that result seem to you to warrant debate 

of any kind, either in the form of cross-examination 

of tis witness or in the form of your presentation of 

counterveiling figures. I'll give you full opportunity to 

do that. 

Go ahead. , 

MR. BRILL: I think I misunderstood. I 

thought your Honor asked if we could stipulate in lieu of-- 

THE COURT: I don't want you to waste time 

stipulating. If he gives you what you could stipulate 
to in any event it's quicker so let me hear it because 
I suspect, Mr. Brill, that .it's not going to be the 
subje ct of any controversy in the nature of what we have 
already got in the record. 

Let's hear it and see where we come out. 

MR. SILVERMAN: At this time I would like 

to offer into evidence Government's Exhibit 165, which are 
the computations of Mr. Buchbinder. 

THE COURT; Show it to counsel, please. 

(Pause) 

MR. BRILL: Would your Honor prefer that 

I leave the few questions I have for cross? 

THE COURT: Do you have any objection to that 


exhibit? 
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MR. BRILL: That's what my question would be 

addressed to. 

THE COURT: Do you want a voir dire? 

MR. BRILL: Yes. 

THE COURT: You may have it. 

VOIR DIRE EXAMINATION 
BY MR. BRILL: 

Q The figures that appear on Exhibit 165 for 

identification with respect to the column to the right 
both at the upper lefthand portion and the lower portion, 
are they your own computations? 

A Yes. .. •. ; 

Q They were not submitted to vop?, 

A No, sir. I computed them myself. 

Q . You actually did the arithmetic? 

A Yes. 

Q You did it on the basis of the fiaures that 
were submitted to you? 

A On the basis of this figure — actually, the 
figures are — 

0 There is a difference between the first and 
second columns? 

A Yes. 

Q All you did was to mirror that? 
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A Yes. 

Q Had that been done before it came to you? 

A No, sir. I did this. 

0 Youdid it for the first time? 

A Yes. 

MR. BRILL: I have no further questions, 

your Honor. 

THE COURT: Are there any objections to the 

exhibit? 

MR. BRILL: Not as to the arithmetic compu¬ 

tation. 

THE COURT: Are there any^objections to the 

exhibit? If so, what are they? 

MR. BRILL; The objections are those that 

I stated earlier, your Honor, that they're based upon 
figures which he did not prepare or examine. 

THE COURT; Are those figures vou base these 
computations on the figures from the Paterno & Sons tax 
returns? 

THE WITNESS: Basically on the figures as 

submitted by the special agent. 

THE COURT: What were those from? 

A If I am not mistaken they were based on the 
books and records of Paterno & Sons. 
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THE COURT: Are those figures other than 

what you would stipulate to, Mr. Brill? You have checked 
them over obviously before we came to court because you 
had alleged figures before you, isn't that right? 

MR. BRILL: Yes, sir. 

THE COURT: Are those figures different from 

what you would be prepared to stipulate to acceptina the 
premises on which they are purportedly based? They're 
really the same? 

MR. BRILL: I think so. 

THE COURT: \'Jhy should we spend time debatina 

on how to get them before ♦;he jury since we could oive the 
jury a recess and stipulate to them? . . . 

MR. BRILL; We could, your Honor. 

My objection is to the manner in which it is 
done. I don't think that's proper. 

THE COURT; But the ultimate result of the 
manner is that these fieures which are commutations of 
alternative tax liabilities under certain conditions are 
figures that could properly be placed before the jurv, 
isn't that correct? 

MR. BRILL: Would your Honor be good enounh 

to restate that? 

THE COURT; These figures compute alternative 
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tax liabilities, and if the exoense artouAts which the 
government claims were fictitious were concluded from the 
deductions taken for Paterno & Sons, Inc., these would be 
the resulting recomputed tax liabilities; isn't that 
correct? 

MR. BRILL: On that basis, yes, sir. 

THE COURT: On that basis we'll allow the 

exhibit to be received in evidence. 

(Gc'Vernment's Exhibit 165 was received in 
evidence) 
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MR. ROSENTHAL: Will your Honor make it clear 

to the jury that we do not concede that the figures or the 
projection of the expenses by the government are proper? 

THE COURT: Of course. This, after all, ladies 
and gentlemen, is close to the heart of what this case is 
2 kbout. All this piece of paper. Exhibit 165, contains 
is a recomputation of what the tax liability would be 
if those amounts attributed to the five truckers about whom 
we have heard so much were eliminated on Cic basis of the 
government's claim that they were not proper deductions 
because they were not genuinely payments for expenses. 

Now obviously the defendants don't concede that 
those were improper expense deductions, but all you have 
is a computation which poses a question for you: Was 

there this discrepancy, this difference between the income 
reported and the tax reported, and what should have been 
reported, based on the government's claim that these 
five trucker expense deductions were improper because 
they were not really incurred as expenses. 

Does that state your caution, Mr. Rosenthal, 
as you desired it? 

MR. ROSENTHAL: Yes, Judge. 

THE COURT: Is there anything you want to add or 
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subtract, Mr. Silverman? 
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MR. SILVERMAN; No, your Honor. 

THE COURT; Mr. Brill? 

MR. BRILL; No, your Honor. 

THE COURT; Okay. 

MR. SILVER/IAN; Your Honor, at this tine I can 

pendite this. May I hand a copy of Government's Exhibit 
165 to every juror? 

THE COURT; Yes. 

(Mr.Silverman hands to the jury.) 

BY MR. SILVERi'-lAN; 

0 Mr. Buohbinder, l would like to call your attention 
to the top half of this exhibit as it is entitled "Taxable 


Income". 


The first column relates to the fiscal year; 
is tliatoorrect, sir? 

A That is correct. 

Q What are all the figures in the second column? 

A In the second column — 

MR. BRILL: Your Honor, isn't this now all in 

evidence and does it have to be gone over? 

THE COURT: Well, I do not think it does any harm 

since all of you seem to agree that it tends to relate to 
a central matter in the case. 
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I will allow it. 










1429 a 

nUcbr 3 Buchbinder-direct 1374 

A The second column pertains to the taxable income 
figures per the returns. 

Q And what is the second column that says "Corrected" 
on the top? 

A The second column is the total — if you add the 
amount found in the per return column with the alleged 
increase, that is the second column -- that would be the 
total of the two. 

Q And the last column, is that the amount being 
alleged by the government that is still due and owing? 

A That is the amount that the government alleges is 
the amount of taxable income v/hich is the increase. 

Q Now in the second or bottom portion of this 
exhibit, where it says "Tax Liability," ♦■he first column 
relates -- 

THE COURT; Let us make sure, Mr. Silverman, 
that your question is not misleading to the jury — and 
I am sure it was not intended. 

The upper half does not relate to amounts due 
and owing to the government; it relates to alleged increases 
in income — 

MR. SILVERMAN: Yes, your Honor. 

THE COURT: -- on which a tax would be due and 
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owing. It is the lower half which has smaller figures 
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that relates to the tax liability, isn't that correct? 

MR. SILVERMAN: Absolutely. 

THE COURT; Okay. 

BY MR. SILVERMAN: 

Q Now, Mr. Buckbinder, in reference to the bottom 
half of this exhibit that is entitled "Tax Liability," 

the first column refers to the four years in question; is 
that correct, sir? 

A That is correct. 

Q What information is contained in the second column 
^hat is entitled "Per Return"? 

A That is a tax as shown per the tax return, sir. 

Q And what is the next column entitled "Corrected"? 

A The "Corrected" would be the tax per the return 

plus the alleged deficiency, would give you the corrected 
tax. 

Q Do you know who computed the alleged deficiency 
that you just stated? 

A I did. 

Q And is it accurate to state, sir, that for the 
four fiscal years in question the amount and the alleged 
deficiency or tax liability due to the United States 


Government is $74,112.18? 
A That is correct. 
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MR. SILVERI’IAN: I have no further questions. 

THE COURT: Is there additional cross examin¬ 

ation, Mr. Brill? 

MR. BRILL: There is some cross examination, your 

Honor. . . 

THE COURT: All right. 

CROSS exa:iination 
BY MR. BRILL: 

Q Mr. Buchbinder, in order to find the correction in 
the second column of the upper half of Exhibit 165, you 
told us you added columns 1 and 3? 

A That is correct, sir. . _ 

Q You did that for each year. 

A Yes, sir. 

Q Now Column 3 was a figure that you arrived at on 

the basis of something submitted to you? 

A Yes, sir. 

Q What was that? 

A I received these figures from the Special Agent’s 

report. 

Q And you just took those figures as they were? 

A Yes, sir. 

Q So all you did was simple arithmetic — 


addition. 
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A Well — 

Q Is that right? 

A I think there was a little bit more to it than 
that, but basically -- 

Q Basically, isn’t that what it comes down to? 

A Yes, sir. 

Q You added Columns 1 and 2 and as a result you 
got Column 3? 

A No, added Columns 1 and 3 and got — 

Q You added Columns 1 and 3 and got Column 2? 

* 

A Correct. 

Q With respect to Column 3 did you take into 
account tlie volume of material excavated? 

A No, sir. 

Q With respect to Column 3 did you take into account 
the capacity of the dump trucks required to remove the -- 

THE COURT: Mr. Brill, you know he did not do that. 
1 want you to keep that, as I have directed you more than 
Once, for your case. Now proceed to cross examination 
within the scope of the direct. 

MR. BRILL: I respectfully except. 

BY MR. BRILL: 

Q Is it true that with respect to the lower half 
under the heading "Tax Liability" that you took the 
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figures in Column 3 and merely added them to Column 1 to 
get the result which yau have set forth in Column 2? 

A Not exactly, sir. 

Q Well, isn't that what you did? You added them 
up and put them together? 

A But you have to arrive at this thing first. 

In other words, computations had to be made. 

Q Did you make the computations? 

A Yes, sir. 

Q And on those computations you took the figures 
submitted by Mr. Ayres? 

A Yes, sir. 

Q And that is all yju took into account. 

A Thats correct, sir. 

Q You had no figures of your own except the net 

result which is reflected in Column 2, isn't that correct? 
A No figures of my own, that is correct. 

0 And the figures in Columns 1 and 3 were already 

ooitained in the document that you received from Mr. 

Ayres? > 

A Basically, yes. 

Q So that basically — 

A Let roe amend that. Just the taxable income 

figures but not the lower part of the form. In other 
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words, the figures in the taxable income section in 
Column 1 were from the tax return; in Column 3 they were 
from Special Agent Ayres' report, but the lower section, 
the "Tax Liability" section, those are my own figures 
except for the"per return" figures. 

Q And they were based merely on the application on 
the table to the amount set forth in Column 3 in the upper 
portion, isn't that right? 

A Basically, yes. 

MR. BRILL: Thank you, I have no further questions. 

THE COURT: Mr, Rosenthal? 

MR. ROSEN’TiiAL: I have no questions. 

THE COURT: All right, Mr. Buchbinder — 
you do not have any, do you? 

MR. SILVERMAN: No, your Honor. 

MR. BRILL: Could I ask Mr. Buchbinder one 

additional question? 

THE COURT: Yes. 

CROSS EXAMINATION CONTINUED 
BY MR. BRILL: 

Q When was 165 prepared, Mr. Buchbinder? 

A A few weeks ago, I believe. 

Q Did you appear before the grand jury? 

A No, sir. 
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Q And was this the first time, a few weeks ago, 
that you prepared these figures? 

A Yes,sir. 

Q And up to that time you had not made any 

computations at all? 

A No, sir. 

MR. BRILL: Thank you. 

THE COURT; Okay, Mr. Buchbinder. 

(Witness excused.) 

MR. SILVEP^IAN; Your Honor, at this time the 

government will offer into evidence -- I only have the copies; 
I believe Mr. Brill has the originals of Government's 
Exhibit for identification 200 through 204, which are 
invoices. 

MR. BRILL: Before he describes them,your Honor, 

I want to say I do have them, and I object to them because 
they relate to a period beyond the scope of this indictment. 

THE COURT; Yes. 

Why do you think they are admissible, Mr. Silverman? 

MR. SILVERMAN; These invoice's relate to the five — 
to two of the five truckers involved, your Honor. The govern 
meat is offering these to establish the course of conduct 
of the corporation and to establish a time table as to when 
the corporation last dealt with these particular individuals. 
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MR. BRILL: That would be neither relevant nor 

material in my view, your Honor. 

THE COURT: Are you going to contend that there 
is some cessation point in this? 

MR. SILVERMAN: Yes, your Honor. 

THE COURT: All right, the objection is overruled. 

MR. BRILL: I respectfully except. 

(Government’s Exhibits 200 through 204 inclusive 
were received in evidence.) 

MR. BRILL: The originals have already been marked 

for identification. 

THE COURT: What dates do they relate to? . . 

MR. BRILL: 200 relates to September 30, 1970. 

201 relates to September 30th. 

202 relates to November 10, 1970. 

203 — 

MR. SILVERMAN: November 1970. 

MR. BRILL: -- relates to November 1970. 

204 is dated December 15, 1970. 

THE COURT: Okay. 

MR. SILVERMAN: Your Honor, on the same line 

the government offers Exhibits 205, 206, 207, 208, 209, 
which are checks payable to the two named individuals 
or corporations as listed on those invoices. 
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MR. BRILL: My objection again, your Honor, is 
that they exceed the last date referred to in the alle¬ 
gations of the indictment, and I request that they be 
omitted. 

THE COURT: I make the same ruling on the basis 
of what Mr. Silverman has stated is their purpose, they 
will be received. 

.(Goverraent's Exhibits 205 through 209 were 
received in evidence.) 

MR. SILVERMAN: The government also offers as 

Government's Exhibits 210 and 211 the purchase journals 
for the corresponding periods, your Honor, subsequent to 
the indictment — 2-70 through 2-74; and 212, the disburse- 

I 

ment journal for the same period — that enumerates the 
disbursements and the billings made in regard to these 
checks and these invoices. 

THE COURT: What period do those purport to cover, 
or do they cover? 

MR. SILVERMAN: 2-70 — 

THE COURT: February 1970? 

MR. SILVER)4AN: It would be actually March 1, 

1970 to February 1974. 

MR. BRILL: I object to those, if your Honor 
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please. Certainly even on the basis of the theory 
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advanced by the prosecutor those after December 15/ 1970 
under no circumstances can be considered as admissible. 

MR. SILVERMAN: Your Honor, the government is 
offering them on the ground that several of the invoices 
which are enumerated in the purchase journal of the corpor¬ 
ation do not have checks that were issued in payment of those 
invoices. The government thinks that is relevant on the 
ground that if these bills were received from corporations 
who were doing business or individuals who were doing 
business with the corporation, I think it is relevant to 
the fact that they have not been paid and they have not 
requested payment, and that the cash disbursements journal 
would indicate that there has not been payment of those 

. . t. • 

invoices. 

THE COURT: You are going to claim that there 

is some time after which there were no apparent dealings 
with these five names -- is that your position? 

MR. SI ever: IAN: Yes, your Honor. 

THE COURT: And that is the only purpose of these 

exhibits? 

MR. SILVERT-IAN: Yes, your Honor. 

THE COURT: All right, they will be allowed for that 

purpose. 
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MR. BRILL: I respectfully except. 
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(Government's Exhibits 210, 211, 212 were^ 

received in evidence.) 

MR. SILVERMAN: Your Honor, the government 

rests. 

THE COURT: tVhy don't I at this point, which 
is a convenient and suitable time, give the members of the 
jury a somewhat early recess, and perhaps it will be 
about 15 rather than our usual ten minutes. 

(Jury leaves courtroom.) 
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THE COURT: Are there motions, Mr. Brill? 

MR. BRILL: Yes, your Honor. 

FiJ^st, your Honor, I move to strike pursuant 
to your Honor's permission to make this motion. Exhibits 
61, 62 to 65 inclusive, 172 and 173. 


Honor. 


I might state what the exhibits a..e, your 


61 is the transcript relating to the individual 
tax return of John Aurrichio for the period involved 
here, 1965 to 1970. 


62 relates to the transcript produced bv the 
State Department of Taxation and Finance which nerrativos 
any filing by Michael Catenzaro during that same period. 

63 is the same with respect to Anthony 

Ferrotta. . 

64 is the same for Arthur Lazravitch. 

65 is the same for Thomas Tuccella. 

I move also to strike Exhibits 66 through 70 
inclusive, being those transcripts relating to the filing 
or non-filing ofthe forms 2290, the highway use tax 
forms by those desinnated names. 

172 is the scries of scheduled oreoared by the 
witness Rizzo with iresoect to those five designated names, 
and Exhibit 173 is the summary of 172. 
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I should say in oassing that Mr. Rizzo did 
testify that 172 was obtained from the purchase journal, 
some checks and cash disbursements journals of Paterno & 
Sonc, Inc. 

I respectfully move to strike Exhibits 99 to 
104 inclusive representing pavtolls on the Cedarhurst 
job, which is unrelated to trucking. 

Exhibits 123 and 124, which are the super's 
reports relating to Johnson Avenue but not relating to 
trucking. 

I respectfully move to strike Exhibits 128 and 
129, being oavroll reports not relating to trucking on the 
Cfohnson Avenue job. .• .7- 

Witl. respect to Exhibits 130 to 139 inclusive, 
t^ere are two categories; 130 to 134 inclusive beina the 
inspector's reports on Johnson Avenue and 135 to 139 
inclusive being the work reports which, as I recall it, 
do not reflect trucking. 

I respectfully move to strike Exhibits 140 and 
141 which are the reoorts of Mr. Walter Nebesny which do 
not report trucking, as I recall it. 

Exhibits 142 and 143, which are the sunerin- 

/ 

tendent's daily reports also with respect to Johnson 


Avenue. 
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to find the tax returns of the other designated truckers. 

I think that exhausts my notes, your Honor. 

THE COURT: It's an exhaustive motion and 

somewhat exhausting having taken over ten minutes to make, 
Mr. Brill. 

The motion to strike, though it is exhaustive, 
is without substance and it is totallv denied. 

As to Exhibit 165, I repeat, since that set 
of computations is, as Mr. Brill brought out, basicalIv 
arithmetic that any of us could do, if the defendants 
or either of them or any of them wish to contend that anv 
of those computations based on the orenises v;hich I : r. r- ■' 
explained to the jury at Mr. Rosenthal's insistence •• ' 
are inaccurate, I will hear those submissions and make for 
the jury whatever corrections may be warranted. 

As to the bulk of the other exhibits I note 
that these defendants cite in their requests the case of 

Holland V. the United States, with which I'm sure these 

\ 

able lawyers are familiar, so that they know, as well as 
any of them, the obligation on the government where it is 
negativing the existence of innocent facts to show as 
thorough an exploration as possible to determine whether 
those facts might exist and therefore when the defendcir.ts 
move, as they have just done, to strike the results of 
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that investigation in various quarters, one of which 
could in itself be conclusive, I regard that as being an 
unsubstantial effort and,accordingly, deny the motion in 
all those aspects. 

Do you have any other motions? 

MR. BRILL* Yes, sir. 

With your Honor's permission Mr. Rosenthal 
has just asked if your Honor would mind him making his 
motion before I proceed. 

THE COURT; No. Make your notions. We 
have used up our 15-minute recess on one motion. I 
would like you to complete your nresontation as crisplv 
as you can. /Oi. . 

MR. BRILL: I will. 

With your Honor's permission I move to dis¬ 
miss counts 1 through 5 in which the defendants Paterno 
& Sons and Michael Paterno ate named as defendants 
on the ground that the government has failed to meet its 
burden. 

I move also to dismiss counts 6 through 8 
inclusive in which the defendant Miciiael Paterno alone 
is named as a defendant on the ground that the government 
has failed to meet its burden. 

With respect to each of those motions I move 
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for the direction of a verdict of acquittal. 

THE COURT: It's clear to me that that 

motion must be denied and it is. 

Anything else? 

MR. BRILL: That's all I have. 

THE COURT: Mr. Rosenthal? 

MR. ROSE^JTHAL: I join in the notion to 

strike made by Mr. Brill and I have an additional motion 
which relates only to my client to strike, and that is 
to strike, I think ’t is, 149, which, y^ar Honor will 
recall, was a sheet of paper containing the names of throe 
of the questionable truckers vrhich Mr. Rizr.o said had. 
been given to him by the defendant Donti, and he tv;ice • 
stated both on direct and again on redirect that he did not 
know who had actually signed it or written it, that the 
defendant Denti never said he wrote it and that it was not 
written in his presence, althouoh he had a leaend at the 
bottom in his own handwriting to the effect that it was 
written by the defendant Denti. 

THE COURT: Vou want the legend stricken 

if you don't get your whole motion granted? 

MR. ROSENTHAL: I want the entire — 

THE COURT: If you don't get that do vou want 


the legend stricken? 
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I don't think that would gain 


me anything at this time, your Honor. 

THE COURT: I take it it's the legend to 

which you are primarily complaining since the jury has 
before it samples of Mr. Denti's handwriting and an 
expert analysis of that handwriting and it would be 
permissible for counsel to place before the jury the 
question whether that exhibit, 149, also contains Mr. 
Denti's handwriting. 

You don't need an expert on that, as you know, 
so I thought it was the legend that was objectionable. 

If it is objectionable I would think symnathetically.of 
striking it. The exhibit as a whole I will not strike. 

MR. ROSENTHAL: Since it has been before the 

jury with the legend and I don't belieye my motion to 
strike merely the lege.id would be of any ayail to the 
defendant, frankly, I think I would haye more material 
in summation with the legend remaining on the exhibit. 

I do not moye to strike the legend. 


THE COURT; 


Your motion is denied. 


MR. ROSENTHAL: With resoect to the indict¬ 

ment itself, I join in the motion of Mr. Brill with 
respect to count 1 of the indictment in which ^y client 
George Denti is neuned together with the other defendants. 


T 


■■0 
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I also join in his notion with respect to 
counts 2 through 5 in which ny client is ncined together 
with the defendant Paterno, Michael Paterno, and I believe 
also the corporate defendant. 

THE COURT; I'm going to ask the clerk to 
j'lry we'll need an additional 15 minutes or so, so 
that they are aware they know we are keeping them waitina. 

Proceed, Mr. Rosenthal. 

MR. ROSENTHAL; I further move in respect 
to count 9 in which my client alone is named. I move 
to dismiss. 

THE COURT; When you sav vou move to dismiss, 
are you moving for acquittal? 

MR. ROSENTHAL; For a judgment of acouittal 

THE COURT; You are saying that the govern¬ 
ment has not made a prima facie case on those counts? 

In what respects do vou claim that? 

MR. ROSE!JTHAL; I claim there is nothing 

i 

in the record to show that my client, George Denti, had 
any knowledge that the — if you were to assume the 
theory of the government that the truckers in ouestion, 
the five names in question, are non-existent — 

THE COURT; We are not goino to assume 
anything. There is powerful evidence for that at this 


T 
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time. 

MR. ROSENTHAL: I'm talking about my 

argument, your Honor. 

If I were to assume that the government has 
established that the five people in question were not in 
existence, there is absolutely nothing in the record to 
indicate that my client knew this to be the fact, nor is 
there anything in the record to indicate that my client 
ihade the deductions or had anything to do with the making 
6f the deductions knowing that they were false deductions 
and knowing that Paterno & Sons, Inc. did not receive the 
services for which these items or these checks or dcduc-; 
tions were made. 

There is absolutely nothing in the record to 
indicate any motive on the part of my client to have or 
j6in in any scheme with respect to falsifying income tax 

returns. 

THE COURT: Do you claim the government has 

to prove a motive? ' 

MR. ROSENTHAL: No. 

THE COURT: Tell me what material element 

of which offense has not been proved prima facie 



25 
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client that the items in question were not in fact 
deductions made for services rendered to Paterno & 

Sons, which is basically the charge by the government 
against my client. 

As I understand it, this is the charge against 
all defendants, that they did knowingly and wilfullv take 
and make deductions for matters that were not in fact 
furnished to the company and were not in fact necessary 
expenses of the company in its business. 

I say the government has not proven or shown 
that my client ever knowingly or wilfully made any 
such deductions or caused any.such deductions to be made 
or aided and abetted in any such deductions to-be made, 
nor have they shown that such deductions were in fact 
improper and were not in fact made for services rendered 
to the ^^orporate defendant. ; 

THE COURT; I wanted vou to specifv because 
I have not even seen so clear a prima facie case and I 
wondered why you thought it might be deficient in some 
respect. 

Your motion is denied. 

MR. ROSENTHAL: I respectfully exceot. 

THE COURT; I have solicited and received 
from counsel memoranda on the defense theorv which 
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has been an occasion for some considerable discussion 
and some wonderment by me. I have considered these 
memoranda and I come out with the conclusion that I must 
vHnd will allow the defense to proceed as it proposes to. 

My thinking, without trying to spell it out 
completely because I have not had time to write it out, 
is very simply this: These defendants, presumed to be 

innocent must be, if they mean to put in this evidence, 
to be a source of factual account of the materials that the 
defense means to put on, that is to say, I can't imagine 
that this evidence about the amount of trucking can 
originate with counsel since it does relate to matters-of •. 
fact and therefore the defense means to-put forth the 
explanation that although there are some 40-odd invoices 
from five named truckers, although there are some 40-odd 
checks appearing to be payable and cashed by those five 
named truckers, although the expenses in question are 
attributed on the books of the comoanv tp those five 
named truckers, and although that is given as the 
explanation to the Internal Revenue Service for those 
expenses, that is specific payment to five specifically 
named truckers, it is now the factual contention that 
whether or not those truckers existed and whether or not 
any money whatever was given to them, actualIv the jobs 
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on which these defendants were engaged required a total 
amount of trucking services in such a quantity that the 
total claimed for trucking expenses was actually correct 
even if nothing was ever paid as indicated on the books 
of the company in the invoices and in its checks. 

This is presented notwithstanding the fact 
that I believe Mr. Brill in colloquy with ne has con¬ 
firmed that private detectives were employed to trace 
the five neimed truckers because, indeed, the oavments were 
to them though they are not now discovered. 

I might say I don't have anv evidence in this 
record of those private detectives. .1 have,-some.argumenta¬ 
tive references to whether.-it was ever claimed but T don't 
think there is any evidence at this time of any such 
effort. 

Having that presentation and having the 
representation that this is or must be an account of the 
facts that the defendants believe they are entitled to nut 
forth to help vindicate the innocence which is theirs as a 
matter of presumption, I think I cnnot oreclude that 
kind of effort in advance and that I should allow it. 

The things that the government has said 
in its memorandum, which I frankly find verv oersuasivc, 
seem to me to be persuasive ultimately as matters of fact 
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and not of law, matters that I think had better be 
argued to the jury rather than to me. 

So the defendants in their case may make what 
ever presentations they wish. 

Of course the experts are going to have to 
have to be qualified and they are going to have to be 
shown that they have before them facts in the record from 
which they really can import to infer an amount of 


trucking expense but then we'll leave it to the jury. 

So we ai .'2 going to proceed on that basis. 
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Let me suggest, since I do not thirk we will be 
too many days additional that the government ought to 
have copies of this indictment duplicated for distribution 
to the jury. I thirk with a 9-count indictment the jury 
should have copies when they retire to deliberate. It may 
turn out some of the counts will disappear. When that hap¬ 
pens the government will be put to the trouble and expense 
of reduplicating revised versions but as of now I suggest 
that it might be time-saving and desirable to get that 
mechanical chore accomplished pretty soon. 

I think we ought to take five more minutes and 
tiien proceed. 

MR. SILVER:iAN: May I be heard on this subject, 

your Honor? 

THE COURT: Yes. 

MR. SILVERMAN: Without getting into an intellectuji 1 

dispute with the Court, which I know I would find myself 
on the short end of, I would just like to refer particularly 
to your Honor's order of Friday requesting the defendants 
to produce clear and concide requests to charge so that 
the jury will not be confused if in fact they do prove what 
they are setting out to prove. 

Your Honor, upon reading the requests, especially 
Request A and Request L, the theories behind both these 
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2 

requests, which is or will be the defendants' defense. 


3 

are totally inaccurate. Even if the defendants prove 


4 

that a certain number of trucks wore required to remove 


5 

fill from a particular site at a particular time period, 


6 

the only claim being made by the government is that the 


7 

expenses paid to these five people were not for trucking 


8 

expenses — wnether or not they paid for trucking expenses 


9 

out of some other category, or even out of their own pocket 


10 

is irrelevant to the case. 


11 

The whole case, your Honor, is for the defendants. 


12 

once the government has set forth and established, which 


13 

1 believe the government has, that these truckers did not 


14 

receive tne money that was listed on the returns, the 


15 

defendants must then prove and come forward with proof 


16 

that these truckers did receive the money. 


17 

I believe that is the whole crux of the case. 


18 

and I believe that is what the case law holds on these 


19 

matters. 


20 

THE COURT: I think they claim it does not 


21 

matter whether these people have existed. They really 


22 

gave the money to truckers, X, Y and Z, and since they 


23 

s 

did not tak i improper deductions they ware not attempting to 


24 

evade and defeat taxes. 


25 


I think your Job is to marshal the facts, and 
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also I think you ought to prepare a request that marshals 


3 

the facts that should be given to the jury fairly on both 


4 

sides, and leave that to the jury. But as a matter of law 


5 

you have not demonstrated to me that if they show these 


6 

trucking expenses they can e convicted of all counts. 


7 

Now on4 some of the counts -- and on this you 


8 

might make i. memorandum of law — it may well be that they 


9 

can be convicted in any event, since it appears that if this 


10 

is their sole theory, whether they paid X, Y, Z, having made 


11 

the false statements they said on their records that they 


12 

paid A, B and C, arguably they could bo convicted anyhov/ -- 


13 

I am not sure of that; I will receive a memorandum on bouh 


14 

sides. 


15 

But let me say further, I do not necessarily 


16 

accept these requests in the words submitted. I do not 


17 

know that any expert witness would dare to testify to the 


18 

amount of trucking services that were actually performed 


19 

for Paterno & Sons, Inc. but I will see about that. ^he 


20 

expert may talk about how much dirt has to be moved and how 


21 

much fits into a dump truck but I would bo surprised if an 


22 

expert actually sits there and says X thousands of dollars 


23 

of trucking services were in fact bought by Paterno & Sons, 


24 

Inc. in those years. 


25 

We will have to wait and see. 



I 
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2 

Thatasems to be a matter of factual knowledge and 

3 

not inference, especially when they do not know how fast 

4 

these trucks and how many red lights they passed, or how 

5 

overburdened the trucks may have been, and so on. 

6 

Then that goes to the details of request A, and perhaps 

7 

other requests but not to the basic theory which I will 

8 

allow the defense, through their counsel, to present to 

9 

this jury. 

10 

Any other discussion on this subject at this 

11 

time, gentlemen? 

12 

(No response.) 

13 

THE COURT: Let US take five minutes and then v/e 

14 

will proceed with the defense case. 

15 

(Recess.) 

16 

THE COURT: Get tiie jury. 

17 

(Jury present.) 

18 

THE COURT: Ladies and gentlemen, just to tell you 

19 

where we are, you heard before your extended recess that 

20 

the government has rested. 

21 

The defendants in a criminal case are not required 

22 

to put evidence into the record. They may if they wish. 

23 

The defendants do have evidence to present, and they are 

24 

proceeding now to thdt portion of the case. 

25 

All right. 


»( 
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O'Reilly- 


JAMES O'REILLY, having been previously 
sworn, testified further as follows: 

the CLERK: Mr. Witness, to remind you that you 


are still under oath. 

For the record will you please restate your name? 

THE WITNESS: James O'Reilly. 

MR. DRILL: Shall I proceed, sir? 

THE COURT: Yes. 

I think perhaps you ought to come to the side 
bar for about just a minute. 

to 

(At the side bar.) 

THE COURT: I have two related observations 

or questions at this point, gentlemen. 

First, I assume that the grant of immunity to 
Mr. O'Reilly does not extend to this portion of his 
testimony, and that he has been told of this. 

MR. BRILL: He has not been -- I am sorry, your 


Honor. 

THE COURT: Do you think he ought to be told of 

this? 

MR. BRILL: I think he should be told. 

(In open court.) 

the COURT: I hate to have you walking about so 
much, ladies and gentlemen, but may I ask you to take 
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< 
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O’Reilly - 

middle of tlie testimony. 

Is there anything that anybody wants to say on any 
part of what I just said? 

MR. BRILL: L’ith your Honor's permission I will 

address myself to the latter portion first. 

It is my understanding — and perhaps incorrectly - 
that the reason for the exclusion of that question which 
Hr. Silverman wanted to propound was that, responsive to 
your Honor's questions to counsel for the defendants, we 
stated to your honor that v;e did not propose to cross 
examine with respect to that. 

THE COURT: Yes. 

HR. BRILL: I still adhere to that view, at 

least speaking for myself. 

MR. ROSENTHAL: You speak for both. 

THE COURT: I understand you adhere to that 

view. Nevertheless, whore a witness refuses to testify 
to one side except under a grant of immunity, and then 
apparently testifies for the other side without invoking 
his privilege, it seems to me the subject is one that the 
government may wish to bring out, both as a basis for the 
kind of examination it conducts and as matter that nay go 
to credibility -- at least it so seems to me. Maybe 


I aun incorrect in that. I would like you to speak to ti\at 
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if you think I am incorrect. 

MR. BRILL: Well, I am not in accord with 

your iionor's view, particularly in liijht of the fact that 
I propose to limit my inquiries with respect to this 
witness strictly to, I suppose, to what can be called 
technical matters. I propose through this witness to 


offer and have introduced in evidence the plans, the 


photograpns and the specifications -- that is essentially 
what I am going to address myself to. 

I 

THE COURT: I understand that but we all know the 
purpose for which you are offering those. That opens up 
the subject, and there is a possibility that the government 
— it is up to Mr. Silverman -- he may wish to explore t; 
subject and not be limited to the exact terms of your 
direct examination. 

MR. BRILL: Well, I v/ould respectfully address your 
Honor’s attentionto the fact that your iionor has limited 
us in cross examination to the scope of the direct, and 
I respectfully submit — 


-jat 

I 

I 

I 

I 

I 


I 

I 

I 


THE COURT: With respect to this matter of de¬ 

fense, which in the exercise of discretion I think should 
be kept separate as a defense, in order to avoid the con¬ 
fusion about which you were worried in your request 


25 


No. 14, I did not want this as part of the government's 
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.because you anticipated the possibility that the 
" 'nnent's case night cause confusion. 

I think it luight, too, if your defense v;ere injected^ 

! 

'' it. Otlienvise let the record speak for itidf. j 

I am not generally too religious about confining j 

"'"'''(e to the scope of the direct when you have been con- 

so scrupulously. If you are, so be it. j 

In any event, if there are any conceivable questionrv 

1 

'/-edibility arising in rir. O'Reilly’s testimony, then 

"* 11 let you object to anything that tests credibility, 

^ ^ 11 * ^ 
It is a very rare witness whose credibility may not be 

' ' 't\ into question for some reason or other, and therefore 

/ 

'* doing all tills anticipatory conversing because we have 
a prior history with reference to the witness, and the 

S ) I 

•'ation is now somewhat changed. 

M;. Silverman, do you want to speak? j 

.MR. SILVSR-’lAl,’: Yes, your Honor. So that the 

t 

"'^t is clear, I expect to cone out of the starting 
''*''''k by bringing to tlie jury's attention Mr. O'Reilly's 
'***'ingness to testify and the compulsion that resulted in 

I, I 

unwillingness to testify. 

THE COURT: Well, I had that feeling you might be 

* '*Mg that -- whether it is the starting block or some other 
' I, 


25 


hire of speech. 
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At any event, that is wtiat I was referring to. 

MR. SILVERMAN: And I think, your iionor, in all 

fairness to Mr. O'Reilly, that the questions that I hope 
to be asking hira on cross cxanination nay result in a 
decision to hin tliat he may Jiave committed some sort of 
criminal act, and I want him to be aware of that -- that 
I may be asking questions even though Mr. Drill has 
said ill court that ho v;ill be asking (juostions relating 
to a technical nature. 

THE COURT: V.'cll, Mr. O'Reilly's history with 
us as a witness may invite that kind of approach -- I an 
not sure but, anyhow, I want to hear defense counsel on 
that subject. 


MR. BRIbL: Your Honor, I think effectively j 

■’I 

defendants would be denied tr.e opportunity to present the | 
defense which your Honor has indicated, the submission of 
which would be acceptable for the jury to make a determin- i 
ation eventually -- 

THE COURT: I am not denying you anything; 

I am only talking about the nature of the possible cross 
examination. 

MR. DRILL: That is what I am addressing myself to. j 
1 cannot possibly make such a decision without the intro¬ 
duction of the plans and specifications. That is the very 
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Kikbr 11 O'Reilly- 

huart, coupled v/ith whcitovor there is in evidence, v;hich 
goes to the reception in evidence of the export's testinon- 
Now there isn't anything about the authentication which 
I think your nonor said last week had been established 
but at which point your Honor stopped because your Honor 
felt that it might be confusing to have the jury receive 
the specifications in the course of the prosecution's case 
There isn't anything except the pictures and the specifi¬ 
cations, and there could be no basis for attack on his 
credibility, and for permitting now the kind of starting 
block questions or subjsequont questions that are sub- 
gestod by :ir. Silverman. 

If I were toepen doors which would require the 
testing of credibility, perhaps the situation might bo 
different. 


THE COURT: Well, let me see; is that all you 
were going to do, is offer those plans and specifications? 

MR. BRILL: And the photographs, your Honor. 

That is all. 

THE COURT: And the photographs. 

MR. DRILL: Yes. 

THE COURT; And is he the only witness v.’ho can 

do that? 


MR. BRILL: 


Well, ho was the witness who was on 
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that these trucking services v/ere perforned, I think it is 
only fair to inquire of the superintendent as to his 
knowledge of the specific trucking services. 

In addition, your Honor, not to try to usurp 
Mr. Brill's role, but I think there could be ten people 
that you could think of off the tpp of your head that 
would be able to get these plants into evidence other than 
Mr. O Reilly. There are architects; there are engineers 
who worked on these sites. 

Mr. O'Reilly testified that at numerous sites he 
was not the only superintendent who worked there. There 
were foremen who v;orked there. There are a significant 
number of people who were not called that are available to 
the defense v;ho can identify these pictures and these 
plants. 

I think if Mr. Brill seeks — 

THE COURT: Yes. 

I think I could have allowed it in the first olace 
but a fair amount of his testimony came out while the 
goverrunent' s case was still on before I stopped it, and 
I think the defendants are going to rely on that. 

I observed this witness' demeanor between direct and 
cross, so-called, and I think the subject of !iis credibilit 
in general and with respect to this specific function may 
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indeGd becone a matter of importance when this whole record 
is placed before the jury. Therefore, I believe, with 
reluctance, to testify on these subjects for one side and 
his willinyness on the other side is a matter that the 
governm.ent can fairly bring out. 

I will allow it. 

Let us put him on the stand and get the jury in. 

MR. BRILL: Before we do that, your Honor, there i 

i 

is again an obstacle placed in the way of t-ne defense. i 

There is no way in v;hich I can persuade or obtain an j 

I 

immunity for this man on this very limited matter concerning | 
whicii I seek to examine. He has been fully examined on | 

direct, and there was an opportunity afforded for examination 

I 

on redirect on what your Honor has characterized in respect 

i 

of my cross examination, all of that opportunity was avail¬ 
able to tiie prosecutor. 

There were no limitations imposed upon him. 

The record is clear that he chose not to examine when he 

I 

knew that your Honor was going to require that, although 1 

they ahd been authenticated, these plans and these photo¬ 
graphs -- or at least some of the photographs, not all 
of them — that there was a likelihood that I would 
recall this man, and your Honor himself indicated that 
I should recall him in my case. I am doing that nov;. 
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\.ny should his posture be different now than it was before? 
V.'ny should the prosecutor have the opportunity to take 
advantage of the inability of defense to obtain a grant 
of inL-.mnity and permit the prosecutor to roan all over the 
lot when he chose not to do it earlier? That is not 

the kind of understanding in my view to afford the 
defendants a fair trial. 

THECDURT: Mr. Brill, if Mr. O'Reilly, in response 
to your subpoena, had come here and pleaded his privilege 
you would have a strong point, and I v/ouldgrant him 
iiv.'.unity, but ne did not come hero that way. He cane 
n..*re willingly and voluntarily, and this whole subject was 
raised by me -- not by you; so it is not the situation you 


uepict at all 


It is a difference betv.’eon a witness 


comes fov one side kicking and screaming and cones 
freely and voluntarily for the other side. That is all 
I am going to allow Mr. Silverman to bring out. v;e are 
not going to have debate about the Fifth -'unendnent before 
tlie jury -- and I hope Mr. Silverman understands it. 

I do not want a discussion on that. You nay bring out 
\.’hatever you want about immunity. 

Now put him on the stand and let us proceed. 

MR. BRILL: Could your Honor give no enough tine 
to get a subpoena -- he is here, it is true, and he is 


V 
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here because I asked him to come but in the circumstances 
I feel it would be unfair if I put him on the stand without 
the subpoena. It means my going upstairs and getting the 
subpoena. 

THE COURT; No, I cim not going to let you get a 
subpoena. He just came. I am advising him of his rights. 

MR. BRILL: Is your Honor granting him immunity? 

THE COURT: No, sir. Look, Mr. Brill, you have 
been at this profession almost as long as I have. This sub¬ 
ject is not astonishing to you or foreign to your exper¬ 
ience. You did not raise it; I raised it. 

Now let us haye the witness in. 

MR. BRILL: Could -- 

THE COURT; I will speak to him. Bring him in. 

MR. BRILL: I don't recall, your Honor, that he 
wcB here under subpoena on behalf of the prosecution. 

1 thiriche came on a phone call of the prosecutor. I do 
not think he came pursuant to a subpoena. 

THE COURT; The record shows whatever the record 
shows, and what has happened. 

(James O'Reilly reentered the courtroom and 
took the stand again.) 

THE COURT: VJhat are you doing? 

MR. SILVERilAN: I would like to get out a sub- 
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poena. 

THE COURT: Is there a subpoena? 

(To the witness) '..’hen you cane hero originally 

v/as there a subpoena? 

THE V/ITNESS: Yes, sir. 

THE COURT: You have not been subpoenaed by the 

defense? 

THE VJIT.':eSS: No, sir. 

THE COURT: Now, Mr.Brill or fir. Rosenthal 
are wrong. 

I am going to ask you questions about this case. 

At some time in the past you pleaded your privilege against 
seif-incrimination. Now, I have understood until this 
moment that you do not plan uo refuse to testify now; is 
that correct? 

THE V/ITNESS; I was under the impression I was 
just going to be asked -- 

THE COURT: Just ansv/er my question. You are not 
going to refuse to testify now? 

THE V/ITNESS: No, sir. 

Tn£ COURT: All right. Now whatever your 
impression is, you are subject to cross examination here. 
Now cross examination may not bo just a repetition of 
what Mr. Brill or Nr. r.osenc.ial asked you -- do you 
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understand that? 

THE WITi.'ESS: I guess so. 

TliE COURT: Now in that posture you could again 
plead your privilege against solf-incrinination, and nol'ody 
at that point could conpel you to answer. Do you understand: 
that? 

THE V.’ITNESS: Yes, sir. 

THE COURT: '..’hat is your view up to that point? 

THE WITN’LSS: It is hard for me to know -- I think 
basically I shouldbe protected again. Maybe I should have 
immunity again. 

THE COURT: U'ell, suppose you don't get it, v;ould yoi 

tes tify? 

I 

TnE WITNESS: I bcg your pardon? 

TliE COURT: Suppose you do not get it, v;ould you 
then testify? 

THE WITNESS: I donft know. 

THE COURT: All right, do you v.'ant mo to excuse 
him at tiiis point until you can get a subpoena? 

MR. BRILL: Yes. 

THE COURT: — and consider what you want to tb witl\ 

hi.m? 

oi^iasc. 

THE COUR'.': I will excuse you at this time, , 
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Mr. O'Reillv. I know you have in thi past been reprevjented 
by Mr. Drill, because that was brought out on your cross 
exanination. 

THE WITNESS: Up until tno tine I went to the grand 


jury. 

TliE COURT: I understand that. I an going to 

1-eave it to you and to Mr. Drill and to Mr. Rosenthal 
whether in consulting with hin about your situation here 


it is sufficient for you to rely on legal advice fron then 
or whether you want to get independent legal advice. I am 
just telling you that. I an not implying anything or 

raising any question. 

I hooe you understand that, Mr. Drill. 

MR. BRILL: Yes, sir, and I v/ould like to say for 
the record that I do not propose to give him any legal 
aavice, and I have not since the time that he appeared 
before the grand jury. 

THE COURT; Okay. So you agree with what I just 

said. 


MR. DRILL; Without question. 

THE COURT; And I wanted it to be clear that that 


does not express 
la.:yer and t'O . 
Mr. brill night 


any shred of disagreement between any 
This is just giving you advice that 
find coaflicring as against his cbligationr. 






1 
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to his clients in this case — do you understand that? 

THE WITNESS: Yes,sir. 

THE COURT: So I will, at .'Ir. brill's request, 
excuse Mr. O'Reilly. I do not know how I will proceed 
if he is subpoenaed and any kind of application is made 
to me — I simply don't know. 

That is what I tell you, so all of you, if you 
plan to proceed using Mr. O'Reilly should have that in 
mind. 

I must say that if the purposes of calling him 
are as sharply limited as those described by Mr. Brill 
I do not see the necessity for going into all this, but 
if taat is the only way it can be done then, we will have 
to face eacn question as we coma to it. 

You are excused at this time. 

(VJitness excused.) 

THE COURT: Call your next witness. 

MR. BRILL: May I say, while Mr. O'Reilly is out 
of the room, that I propose to serve him with a subpoena, 
and we are hopeful that he will consult his independent 
counsel with respect to it. 

I will call my next witness, your honor. 

THE COURT: All right, let us have the jury in, 

please . 

(Jury in tiie box.) 
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THE COURT: I am aware that v;a5? lonnor than 
five minutes and I apoloaise. It was necessary. We 
are now ready. 

MILTON J. HECKER, called as a 

witness by the defendants, being first duly 
sworn, testified as follov/s: 

DIRECT EXAMINATION 
BY MR. BRILL: 

0 What is your occuoation? 

A I am a civil engineer. 

0 Prior to becoming a civil encineer v/hat 
education did you have in preoaration for that? 

A A bachelor's degree in civil enoineering 
from the City College of New York. 

Q When were you conferred that degree? 

A 1961. 

Q Do vou hold any professional licenses? 

A Yes. 

Q What professional licenses do vou hold? 

A I am a professional engineer in New York. 

Q Are you encaged in indeoendent oractice or 
are vou er.oloyed bv an encir.eerino firm? 

A I work for a consulting engineering firm. 
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Enerson? 


And tho namo of that firn is? 

Havens s Enerson. 

How long have you been employed by Havens & 


Nine years. 

What kind of work have you been doing for 


Havens & Emerson? 


A Pretty much general enoineerino uo to the last 
four years v;hen I have been specializing in specification 


writing. 


Did you in 1965 or 1956 do connutation work 


for Havens & Er.erson? 


Yes, I did 


0 From v/hat kind of document or documents did 
you make your comnutations? 

A Well, thev would bo from drawinos basicallv. 

0 Plans and specifications? 

A Yes. 

Q Did you during that period have occasion to do 

any computation work on a job at Carmel, New York? 

A Yes. 

MR. BRILL: Mark this for identification. 

(Defendants' Exhibit AW was marked for 


identification) 


1 
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0 I show vou Exhibit AW for identification and T 


3 

ask you to toll us if you made the computations which are 


4 

reflected on that exhibit consisting of nine sheets? 


5 

A Yes, I did. 


6 

0 Will you tell us, please, from what vou made 


7 

those computations? 


8 

A These computations were takeoffs from the 


9 

plans for the Carmel job. 



0 VJhen vou say takeoffs, what do vou mean bv 


11 

that? 


12 

A Well, it's actual measurinn in ouantitios that 


13 

were used on the job. 

1 

1 

14 

Q Did you check those against the nlans and 


15 

specifications for the job? 


16 

17 

A Yes. 

0 Those are the computations which you made? 


18 

A Yes. 


19 

MR, BRILL; I offer those in evidence. 


20 

MR, SILVERIlAiI: May I inouire? 


21 

22 

23 

THE COURT; Yes. 

VOIR DIRE EXAMINATION 


21 

1 

1 

BY MR. SILVERTIAN: 

Q .Mr. Mocker, is t’lat a ohotostat or is this the 



25 


original? 











. 1476 a 

Hecker-diroct 

A That's a conv of tho oriainal. 

Q Do you know whore the oriainal is? 

A No, we don't. 

Q I'Tho is we? 

A The firm. 

Q Did you make a search? 

A Yes. 

0 t'^ere did you search? 

A We searched our offices. We searched for 
the files for the Camel job. 

last April v'e had relocated our offices ^ron 
the Woolv;orth Puildinc downtov.-n to Jersey and we are 
finding certain other documents are not available. 

0 You say the Woolworth Building. VThat is the 
address of that? 

A 233 Broadway. 

Q Is that the same building rir. Brill has his 

offices in? 

A Yes. 

MR. BRILL: Your Honor, I think the record 

should show that I have no connection with Havens S 
Emerson. 

THE COURT: Unit just a second. The record 

should not show anv matters of fact that vou just stand uo 






pgr5 


1422 


1477 a 

Heckc;r-direct 

and volunteer unless vou’ve cleared then v.’ith ne. Then 
we will either stinulate or vou may take the v.'itness 
stand. 

Please be seated. 

MR. BRILL: I am sorry. 

Q VThere did you get this copy from? 

A I had that copy in my own personal file. 

Q So this was not a file maintained by the 

firm of Havens & Emerson? 

A Yes. 

0 This v;as vour own nersonal record? 

A Hy ov.TJ personal copy. 

Q This is not a record maintained in the 
regular course of business by the consultino firm, is that 
correct? 

A Correct. 

Q The notations on the page in red oencil, were 
those notations made by you? 

A Yes. 

0 When? 

A Sometime after the date of that document, 

which was within days a^'ter that. 

0 What was the nurnose of vour puftina these 


red markings and nurl;ers on the page? 
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A Those were certain chnnaos that we felt 

should be made in the figures as shov/n there in black, 

Q \Vho is we? 

A The firm. 

Q In other words, the firm made the notations 

or you did? 

A I did. 

Q These are the figures you felt should bo 

indicated or checked? 

A Yes. 

Q Did you sign that reoort? 

A No, I didn't. 

0 How cone? 

A It's not normal procedure in our office. 

0 But this is your handvrritina? 

A No. 

Q Vftiose handwriting is it? 

A One of the partners of the firm. Those are 
my figures, though. 

0 Those arevDur figures written on a cony of a 

report that was keot in vour personal file in the hand¬ 
writing of someone else in the firm, is that correct? 

A Yes, sir. 

MR. SILVER.'L^^’: I move this document he 
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excluded. 

MR. BRILL: There is no doubt,vour Honor, 

they're his figures, that he checked them, and he has to 
testified — 

THE COURT: Don't argue things that are 

natters of fact. I have not heard him say anything 
about checking them. If he did, they are there before 
the jury. 

VJhat is the ground of vour objection? 

MR. SILVERi'lAN: Numb er one, it is not 

the best evidence; number tv.’o, it's not a record maintained 
in the regular course of business bv the firm of Havens & 
Emerson, and number three, it is not in his handwritina an(3 
the only writing on the page are just some numbers that 
are put do\>m at some time after the date that's listed on 
this report. 

THE COURT: Mr. Brill, are you offering the 

handwriting notations? 

MR. BRILL: I'm offering the nine naces, 

vour Honor. 

THE COURT: In full? 

MR. BRILL: Yes. 

THE COURT: Objection sustained. It's 


excluded 







1 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


CONTINUED DIRECT EXAUTNATION 
BY MR. BRILL: 

0 Have you orior to last Friday over seen or 
talked to me in vour life? 

A No. 

0 To your knowledoe, have I at anv tine over 
had anything to do with the firm of Havens & Emerson with 
respect to this or any other natter? 

A No, sir. 

0 At the time Havens & Emerson v/ero located at 
the Woolworth Buildinc there wore other tenants beside 
Havens & Emerson and nvself? 

A That's true. 

MR. BRILL: I will have to withdraw this 

witness at this tire and ask for a recess. 

THE COURT: How long a recess do vou T;ant? 

MR. BRILL: I'll have to got on the 

telephone and get a man from the hone office in New 
Jersey. 


THE COURT: Don't vou have anv witness ready? 


MR. BRILL: I have, but that v;itnes 3 can't 


testify without the foundations, Judce. 

THE COURT: U’e viU his 

hers subioct to co.nr.ecticn but v:e are not 


testironv or 
ooina to keeo 


I 



Pgr9 Heck^^-<^irect 

everybody waiting while v;itnesses get ohoned up. 

You are excused temporarily, Mr. Hocker. 
We will recall you if that's Mr. Brill's 

desire. 

Let's oroceed with your next witness, Mr. 


Bri]1. 


MR. ROSENTHAL: I have a character witness 

here in the meantime. 


THE COURT; You may proceed out of order in 
light of the circumstances. 


MR. BRILL: May I leave the room while 

the character witness is testifying? 

THE COURT: Is that agreeable v/ith you? 

MR. ROSENTHAL; Yes. 

DEFENDANT PATERNO? Yes, vour Honor. 

THE COURT; All right. 

(Witness excused) 


GEORGE H. GRANT, called as a 

witness by defendant Denti, being first dulv 
sworn, testified as follows; 

DIRECT EXAMINATION 
BY MR. ROSENTH/'J;.: 


Q 


Dr. Grant, vhat is your profession? 
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A I am a practicing dentist. 

Q Admitted to practice in the State of New 

York? 

A . Yes. 

0 How long have you been so admitted? 

A 1943. 

0 Where do you have your offices? 

A . 1184 Evergreen Avenue in the Bronx and 11 

Chester Drive, Rye, New York. 

Q Do you know the defendant George Denti? 

A Yes, sir. 

Q How long do you know him? 

A Approximately 20 years. 

Q How many? 

A Approximately 20 years. 

Q Do you know other people who know him? 

A Yes, sir. 

0 Do you know what the reputation of Georoe 
Denti is among the people that you know who know him for 
trustworthiness, honesty, and for truthfulness? 

MR, SILVERMAN; Objection, your Honor, as to 

form. 

THE COURT: Tell me soecifically what is wrono 


with the form. 
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MR. SILVER.'’AN: I don't believe a nronor 

fouidation has been laid orior to that aucstion beino 
as ^ed. 

THE COURT; Lay a foundation. 

Q You say vou know owople who know Georoe Denti? 

A Yes. 

Q Have you ever discussed with or amono the neool 

ylu know who know Georne Denti as to his renutation arona 
tnose people? 

A Yes, I have. 

Q In resoect to truthfulness, in resnect to 

^onesty, and in resnoct to trustvjorthiness, or rronera] 

I'.oral character, if vou v;ill call it that? 

A Yes. 

Q Uliat is his renutation? 

A The greatest and finest. 

MR. ROSENTHAL; Thank vou. 

C PO S S-E XAMINATION 
BY MR. SILVERMAN; 

Q Doctor, annroximately with hov; nanv oeonle 

have you discussed Mr. Denti's reoutation? 

A I would sav three or four people. 

Q VThat are the names of those neonle? 



A 


Joe Bertoli, Mr. Onaroto and Mr. Ercolani, 
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and I think that’s about it. 

Q Is that two or three vou gave me? 

A Three. 

Q How often have vou discussed Mr. Denti’s 

reputation? 

A I didn't sit do'.>m fornallv to discuss his 

reputation during the course of dental treatment. Those 
are dental oatients, not nersonal friends. During the 
course of treatment nerhaos his name would come uo and I 
have found him to be an absolutely trustworthy -- 

0 I'm not asking that. 

A A general concensus of opinion — 

THE COURT; Answer the auestion. 

0 The peonle you have discussed this with, are 

they business associates of vours or are they patients? 

A Patients of mine. 

Q Is your relationship with Mr. Denti one of 

a business relationship or that of a doctor-oatient? 

A It's a doctor-natient rolationshio. 

0 The discussions that vou had with these 

individuals relating to Mr. Denti, have they been 
concerning a personal nature or have thev been concornina 
a business rolationshio? 

A Probably a combination of both in one case. 
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Mr. Rertoli, I believe, sharer! offices nanv, 
many years ago v;ith f.r. Donti. 

Q You yourself have had no business relation¬ 

ship with Mr. Denti? 

A Oh, no, other than his being a dental natient. 

Q You have not discussed with Mr. Denti anv 

business matters, have you? 

A Oh, no. 

MR. SILVERMAN: I have no further guestions. 

MR. R0SENTH.\L: I have no further questions. 

MR. BRILL: Mav I recall Mr. Hecker. 

(VJitness excused) 

MILTON J. HECKER recalled. 

(Defendants' Exhibit AX was marked for 

identification) 

DIRECT EXAMINATION CONTINUED 
BY MR. BRILL: 

0 Mr. Hecker, v;ith respect to Exhibit AN for 
identification, do you know in v/hose handwriting,araart 
from the red notations thatvou made, this apneats? 

A This is in Mr. Vincent laoavaia's, he's a 
rerber cf th.e corcern. 

0 VThere is f!r. laoavaia nov/? 
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A He's on a trip. 

0 IVhen is he exnected to return to the vicinitv 
of New York? 

A Friday evening. 

0 V/ere you present at the tine he made the 
notations? 

A Yes. 

0 Do you know from what he made those notations? 

A From ny comoutations. 

0 Is Exhibit AX for identification a document 

which you have seen before? 

A Yes. 

0 Did you actually orenare that document? 

A Yes. 

Q \-ihat is it, please? 

A It's a summary of the computations which I 

made. 

Q Is it from Exhibit AX that Mr. laoavaia 

in your presence wrote Exhibit AN? 

A Yes. 

Q Does AW include the material contained in AX 

for identification? 

A Yes. 

0 Between the time of the nreoaration cf AX, 


/ 
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which by the way is in your handwritina, is it not? 

A Yes. 

Q Betv/eon the tine of the preparation of AX 

for identification and AV7 for identification, v;as there a 
meeting between yourself and Mr. laoavaia? 

A Yes, there was. 

0 Was anybody else nresent? 

A No. 

Q connection with that meeting did Mr. laoavai* 

then take fron\our computations in your Presence the firures 
in AX and make the entries in AW as vou and he aareed 
upon? 


A Yes, ho did this at the meeting. 

0 At the meeting? 

A Yes. 

Q ^Vho else was present at the m.eetino? 

A At that meeting when this was — 

Q You are talkino now of Ai7? 

A Yes. The contractor was present and repre¬ 

sentatives of our firm. 

0 Are you referring to the contractor Paterno f. 
Sons, Inc.? 


A Yes, I am. 

Q You were present throughout? 
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A Yes. 

Q You saw Mr. laoavaia actually v/rito uo those 
figures that are in AVI? 

A Yes. 

0 And they came from AX for identification? 

A Yes. 

MR, BRILL: I Offer both of then, vour 

Honor. 

VOIR DIRE EXAMINATION 
BY MR. SILVERMAN: 

Q Mr. Hecker, in relation to Defendants' 

Exhibit AV^ was this exhibit oreoared before or after the 
red notations v;ere put on there? 

A Before. 

Q Wore you nresent when that was nreoarod? 

A The figures in black? 

0 Yes. 

A Yes. 

0 ^'Jho prepared those? 

A Mr. laoavaia at the meeting. 

0 For what reason did vou nut the rod fioures on 
that document? 

A Those were cernutntions within a day or tv:o 

after the meeting, some of then -- these were just 




o 
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readjustments of quantities from one cateqcry to another 

and this represents a check of the additio;. 

» * 

Q AX, is that a copy of is that -n orioinal? 

A That's a copy. 

0 Where is the original? 

A Once again I don't know. 

Q When was the last time you saw the oriainal? 

A I can't recall. 

0 Whose handwriting is AX in? 

A Mine. 

Q Who performed the typing on the lefthand side 
of the page? 

A One of the office secretaries. 

0 Do you know who performed the i /oina on the 
lefthand side of the page? 

A Not specifically. 

Q Are there any initials on the nine to indicate 
who the typist was? 

A No. 

Q Are all the numbers on this pane in your 

handwriting? 

A Yes. 

0 Did you sign this report? 


A 


No, I didn't, other than the initial on the 
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top. 


0 

A 

0 

A 

Q 


When was that initialled? 

At the time of some of the computations. 
Where did you find this copy? 

This was once again in mv cwn personal file. 
I'/hat other documents dovou have in your 
own personal file in relation to the Carmel job? 

A Basically dealing with the computation, the 

summary of the computation of quantities relating to thi 
job. 

Q Before the Carmel papers were lost, were 
destroyed or whatever happened to them, how 3 aroe-a 
quantity of papers v;ere they? - 

A I would say they were two or three cartons, 
standard packing cartons of legal letter size. 

Q Of all those cartons how manv ohotostat 
copies like these do you have in your personal file 
out of that whole job? 

A Maybe three or four that I had to do with. 

0 So you have those three or four cartons you 

have about iO or 15 pieces of caper? 

A Copies. 

Q Why particularly, sir, did you save these 

copies out of those three or four cartons? 
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A They're the ones that I had worked on and the 
ones I was directly related to as far as the whole job 
was concerned. 

Q Isn't it true, sir, that AW for identification 

is not something you prepared? 

A It's a summary of my work. 

Q But not a summary you prepared? 

A That I hand wrote? 

MR. BRILL: It's aroument. Ho has testified 

D 

as to what it is. 

THE COURT: You didn't prepare AW, is that 

right? . 

THE WITNESS: I did not write it out, no. 

Q What was the purpose in the preparation of 
Defendants' Exhibit AX? 

A Comparison of quantities between the original 

job 

Q vn^at purpose did you have to prepare the 
quantities? 

A To determine what the contractor was entitled 

to payment for over the original job. 

0 What type of items did this relate to? 

A Various items of work on the job, earth work, 
fencing. 
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Q What do you mean by earth work? 

A Excavation, fill. 

Q Does it refer to the quantities of excavation? 

A Yes. 

Q What areas does it refer to in quantities of 
excavation? 

A Specifically? 

Q Out of your own knowledge without looking at 

that. 

A What do you mean what areas? 

0 Does it refer to the quantity that v;as actualIv 

removed from the ground? 

A It refers to quantities as measured from a 

drawing. 

Q . Does it refer to the actual Quantities of 
territory or material excavated from the ground? 

A No. 

MR. BRILL; I object to the question and 
move to strike the answer, your Honor. There is no way 
in which that could be done. It can only be done — 

THE COURT; Mr. Brill, you keep telling me 
facts that I assume are in some sense through hearsay 
or whatever Vnown to you or believed by you, but these 
facts not in evidence and I don't wish you to announce 
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facts any more as ground for objection. If you have 
factual premises for your objections, please sugoest 
that we adjourn to the side bar. Do that. 

MR. BRILL: Yes. 

THE COURT: Do you want to do that now? 

MR. BRILL: Yes. 

(At the side bar) 

MR. BRILL: I am advised bv engineers, your 

Honor — I don't have any personal knowledac of this — 
that the computations are based upon the measurements, 
the length, the depth, the width. They're not made 
upon the actual physical amount; ■‘^They have to be based -- 

THE COURT: Why is that a/ground for - r- 

objection? Why can't counsel bring that out to see 
whether this exhibit is admissible? If thev don't show 
actual amounts removed then they may not show anvthing 
about actual amounts trucked or at least he's allowed to 
inquire into that. What's the Wigmorian basis of vour 
objection? 

MR. BRILL: This is not reallv a question 

appropriate on the voir dire. It goes to the authenticity 
of the document. This question doesn't go to the 
authenticity of the document. 

MR. ROSENTHAL: This goes to the weight. 
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THE COURT: Voir dire may also ao to the 

relevance, but if it would be a permissible question on 
cross it is close to permissible on voir dire. I will 
allow it. 

Pay heed to mv warnino in announcing facts 
you get from encineers that are unknown to me and of which 
I will not take judicial notice. 

(In open court) 

THE COURT: For the jury's information, 

Mr. Brill's objection is overruled. 

(Question read) 

BY MR. SILVERJIAU: • ' 

Q Does Defendants' Exhibit AX refer to the 

quantities of dirt or excavated material that was removed 
from that job site? 

A Actually removed? 

0 Yes. 

A !Io. 

0 Does Defendants' Exhibit AX indicate the 

number of trucks actuallv used at that oarticular job 

site to remove dirt or excavated material? 

THE COURT: I think that does ao bevond voir 

dire and I will not allow it. 



MR. SILVERMAN: 


Your 'Tonor, at this time I 
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move to exclude both documents, first on the best 
evidence rule and second it's irrelevant to the issues 
before the Court. 

THE COURT: I think the best evidence objec¬ 
tion is substantial but I will overrule it. 

I will likewise overrule the second. 

The documents will be received. 

(Defendants' Exhibits AW and AX were received 

in evidence) 

MR. BRILL: I have no further Questions 

of this witness. * 

THE COURT? Now you may proceed with vour 
cross if you like, Mr. Silverman. - 
CROSS-EXAMINATION 
BY MR. SILVERMAN: 

Q Mr. Hecker, did you perform any work besides 
preparing parts of these documents in relation to the 
Carmel job site? 

A No. My work was totally toward this 
quantity takeoff. 

Q That's the only work you did in relation to 
the Carmel job? 

A Yes,sir. ' 


0 


From what source or sources, sir, did you 
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prepare these documents? 

A From the drawings. 

Q What did the drawings look like? 

A Standard 24 by 36 drawings of various 

facilities on the job. 

Q Which job site did those drawings refer to? 

A The sewerage treatment plan site. 

Q Was there more than one job site in the Carmel 

area that your firm was connected with? 

A There were sewers constructed under other 
contracts, yes. 

Q Did these reports include -th^rmaterials that 
were excavated from those areas? 

No. 

Do you know where those reports are? 

No, I don't. 

Do you have any idea as to the quantity of 
that was excavated from those job sites? 

No, I don't. 

Do you prepare these reports for every job 
you are associated with, that you perform work 

I 

We make quantity estimates for every job. 

Do you make quartitv estimates for every job 


A 

Q 

A 

Q 

materials 

A 

Q 

site that 
with? 

A 

Q 


/ 
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with which you are associated with while working with 
this firm? 

A No. 

Q Could you describe forus the circumstances 
under which you did not make these type of estimates? 

A Well, it matters which particular oart of 
the job I am assigned to. Someone else at various 
jobs would be assigned different jobs on a particular 
job. 

Q Were you assigned to the other Carmel jobs? 

A No, I was not. 

■ Q Do you know who was? 

A Not offhand I don't. 

Q Do y3u have any idea where the records are for 
those jobs? 

A No, I don't. 

Q Do you have any idea whether they're in 
existence or not in existence? 

A No. I would have to check — 

MR. BRILL: This neither comes within the 

scope of the direct nor is it relevant to this case. 

MR. SILVERMAN: I believe it's relevantto 

determine from this witness who is a member of that firm 
whether or not there are similar reports for the other 
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job sites in that Carmel area. 

THE COURT; He said he does not know. I 
think that's enough of that. 

MR. SILVERMAN: Yes, your Honor. 

Q Can you explain to the jury what factors y>u 
take into consideration when determining the quantity :)f 
material to be excavated at a particular site? 

A Well, we consider the location of the pro¬ 
posed installation. If I'm using a pioe, I determine 
what elevation this pipe is going to be going in. We 
determine the existing grade above that pioe and how 
far down we'll have to excavatOi •■•/'•Then we lookvat-t.V e-, 
cross-sectional area we have"to-v/ork'in. And then w<! "> •• 

figure out the volume of the material to be excavated in 
placing the pipe. 

Q Different areas, different job sites, wit ■> 
an equal surface area and depth to be excavated, would 
they have the same amount of excavating material ther 
removed? 

A It matters as to the particular work on oach 

job. 

Isn't it a fact that some areas might have 
been filled with garbage or other material, the fill area 
and the quantity of excavating material removed would be 
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different from a solid rock or mountainous area? 

MR. BRILL: He's now assuming facts about 

which we have no evidence. 

THE COURT: Overruled. 

- - - - THE WITNESS; Repeat that. 

(Question read) 

MR. BRILL: I object to that question, vour 

Honor. 

THE COURT; You did and I overruled it. 

Please be seated. 

Do you remember the question? 

THE WITNESS: Yes. 

THE COURT: Answer it. 

A The exact nature of the material being 
excavated is of no concern. It's the physical 
parameters as far as the takeoff is concerned. 

Q Irrespective of where the excavation is 

actually done, as long as the length, the depth and 
the width are all equal the quantities removed would b* the 
same? 

A Yes. 

Q Isn't it a fact, sir, that if you have an 
underground well or spring in one area andvou do not in 
another you would have a different Quantity of dirt 
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removed? 

A Not as it would relate to the computer on 
the drawing. 

Q So inother words — 

A If I'm taking it off the drawing all I have 

are the physical parameters. 

Q When you actually got into the oround and 
started to remove the fill, or the earth that was in 
this particular location, two different areas might 
result in different quantities of dirt actually removed? 

A Volume no. It would be the same volume. 

0 Exactly the same volume whether or .n<^t^ there 
was an underground spring in one and not in-another? 

A Yes. 

O What about if there was a cave? Would 
there be a differnce? 

A This is a different condition. This would be 

a difference. There would be n void there. 

Q Were there any voids in the plans youhave 
examined? 

A No. 

Q Would they have been on the plans if there 
was one? 

Depending on where borings were taken. 


25 


A 
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They were not. 

Q Isn't it a fact if borings were taken at one 
endof a large site and not at the end of the same site 
there could possibly be a cave or what you call a vacuum in 
that particular site? 

A Quite possibly. 

Q In other words, the reports that have been 
received, AX and AW, all they are are speculations or 
guesses as to the quantity of dirt of fill that would be 
removed from a particular job site? 

A I guess, yes, you could say that. 

Q You have no knowledge as’to whether or not 

the dirt that was removed from a particular job site ' ’• ' ' 
was carted away or just leveled back in after the 
construction was over? 

A No, I don't. 

MR,' SILVERMAN: I have no further ouestions. 

REDIRECT EXAMINATION 
BY MR. BRILL: 

Q Did your firm supervise and eventuallv 

approve the job that was done by the contractor? 

MR, SILVERMAN: Objection, vour Honor. 

THE COURT: Sustained. 

MR. BRILL: I have no further ouestions. 
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MR. BRILL: I'm sorry, your Honor. 

THE COURT: Go ahead, Mr. Brill. 

MR. BRILL: I have nothing else to sav. 

THE COURT: The witness, so far as I hoard 

him, did say that the figures as to excavation could be 
called speculations or guesses and that plus what I 
understood to be his indication that ho could not 
tell you and the figures could not tell you how much was 
actually dug out and hauled away brings the testimony in 
my judgment close to being of no value, but I hasten to 
add that that is a judgment that I'm going to leave to the 
jury, and my judgment about the facts is'"of absolutely 
no consequence for your judgment. Please remember that. 

If I leave testimony in the record which 
I'm going to do in this case, that means that you are to 
consider it as the soverign judges of the facts and it's 
your judrrment that counts in the end, uninfluenced bv 
these arguments or any views that I have. 

If I thought the evidence was absolutely and 
clearly and necessarily worth less I would strike it, 
but I am not prepared to say that and therefore I am leavin 
you to judge the worth of those two exhibits coupled 
with the testimony of Mr. Hecker and to give those 
things such weight, if any, as your judgment dictates. 
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Engineering at Columbia University in the fields of 


3 

civil engineering. 


4 

Q Keep your voice up. 


5 

A (Continuing) I taught in the School of Engin¬ 


6 

eering at Manhattan College from 1930 to 1954, at which time 


7 

I resigned. 


8 

I rose from the rank of instructor to the rank of 


9 

Associate Professor, and I taught various engineering 


10 

subjects, primarily reinforced concrete design, foundation 


11 

design, and the design of steel structures. 


12 

I was director of a materials-testing laboratory 


IS 

in the college wherein we tested all the materials in 


14 

construction — steel, concrete, wood, glass, stone. 


15 

cement, soils, asphalts, et cetera — and I was also 


16 

director of the Civil Engineering Research Laboratory 


17 

wherein we performed rather difficult and abstruse 


18 

experiments on structures that were particularly difficult 


19 

to analyze mathematically -- in other words, where we ran 

■ 

20 

out of luck with mathematics we then built a model of the 


21 

structure, tested it, observed its behavior, determined 


; 22 

the stresses within it. 


23 

I was consultant also to the City of New York 


1 34 

on the design of the Riverside Health Center and the 


25 

L. 

Bloomingdale Library; consultant to the City of New York on 



> 
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U.e construction of Pier 81 in the North River, and also 
to the Housing Authority on the reconstruction of the various 
piers in Port Newark; consultant to — 

MR. BRILL; May I interrupt for just a moment? 

May we go to the side bar? 

THE COURT; Yes. 

(At the side bar.) 

MR.BRILL; I can't remember when I done this 
before but I observed the prosecutor smirking, raisin, his 
eyebrows while looking at members of the jury. 

MR. SILVERMAN; Looking at what? 

MR. BRILL; At members of the jury — and I know 
that your Honor would not countenance that kind of thing, 
and I felt it serious enough to bring to the Court's at¬ 


tention. 


MR. SILVERMAN; Your Honor, I wasn't smirking 
at the jury. i was looking in the direction of the floor 
of the jury box because I was listening to Mr. Brill and 
to the witness. If anything should be brought to the 
court's attention it would be the fact that Mr. Brill in 


at 4 


11 


this trial — I have examined the records of several 
other trials — has developed three new illnesses that 
were never brought to the Court's attention, so if 
is looking for a type of syndrome to check _ 


anyone 
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HR. BRILL; v;hat illnesses are you talking about? 

MR. SILVERIiAN: Opacity of the eye, asphyxiation 

and today need for a drink of water. 

If anyone is playing upon the jury's sympathies 

I would put those to Mr.Brill, not myself. 

MR. BRILL: I am just tryirtg to make it clear that| 

there is a basis for the statements which I made, and I 

t 


believe they were made in the absence of the jury, and 
I did tell your Honor that my eyes were tired from the 
weekend, and that I have been to an ophthalmologist 
just shortly before, if not during the course of this trial. 
THE COURT; I do not want to debate that. 

MR. BRILL; So far as asphyxiation 
THE COURT; This is the 8th day of this trial, 
and I have no doubt that the observations you reported, 

Mr. Brill, are an accurate reflection of your perceptions. 

I tink in fairness to this still youthful prosecutor I 
should also say that I have observed his behavior at¬ 
tentively during the course of the trial, and that it has 

been impeccable, in my observation. 

Unfortunately, during the last few minutes I was 
excessively concerned with the ventilation of the courtroom 
and had conferred with the deputy clerk, so I had not been 


watching Mr. Silverman. 
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If his expression gave offense it is my sus- 
Picion that it wouif bo loss than conscious, but having 
boon admonished by a soasonod lav^or lihe you ho will, 

I am sure, take special pains to avoid any semblance of 
display of reactions before the jury. 

1 think we can leave it at that — unless .Mr. 
Silverman has some further comment. 

MR. SlbVERl.|AN: The only thing, if there were 

any sort of grimaces, your Honor, it would be in favor 

Of the witness in that he more than established his expertise 
in that field, i believe. 

THE COURT: I am not so sure, although 25 rears 
being an assoclatoprofessor is a thing to debate about. 
(Laughter.) 

MR, BRILL: Thank you. 

(Incpen court.) 

BY MR. BRILL: 

Q 1 am sorry to have interrupted you, will you go 
ahead, please? 


THE COURT; 


Mr. Silverman? 


Is it conceded that he is qualified. 


MR. SILVER;4AN: Yes, your Honor. 

the court: well, can we go on, rir. Brill? 
MR. BRILL: Yes. 
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Q I would just like to ask the question about 
professional societies and whether or not you have ever held 
office in then? 

A Yes, I have. 

I was president of the New York State Society 
of Professional Engineers and a director of the National 



Society of Professional Engineers, and I was also president 
of the Bronx County Chapter of the New York State Society; 
that is just one part of the New York State Society. 

Q All right, sir. 

Now, have you within the last two weeks engaged in 


the making of computations based upon material submitted to 
you, among which — 

MR. BRILL: Will you please mark this for 

identification. 

(Defendants' Exhibits AY and AZ were marked 

for identification.) 

BY MR. BRILL; 

Q (Continuing) — among which are Exhibit AW 
relating to Carmel (handing). 

A Yes. 

Q Exhibit AR for identification, relating to a 


48-inch waternain located in Bronx County at Watson 


and other streets -- Olnstead, Starling, Globa and 
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Maclay Avenues, Exhibit AS for identification, relatin, 
to Bureau of Weter Pollution Control, Division of Sewer 

Design, for a storn. sewer outlet - generally identified 
as the John Avenue job? 

A Yes. 

Q And have you also. Professor O'Connell, looked at 
Exhibits AZ relating to the Johnson Avenue job, and AY 
relating to- the Watson Avenue job (handing)? 

A Specifications. 

Q Yes. 

A Yes, sir. 

Q On the basis of your examination of the documents 

which you have just examined, were you able to make an 
estimate by way of determination of the volume of soil 
excavated on each of those jobs? 

A I was. 

3 And for the three jobs did you arrive at a grand 
total of the amount of material excavated? 

A The three jobs, yes, I did. 

0 Can you tell us what was your estimate based on the 

three jobs, for the total amount excavated? 

HR. SILVERJIAN: Your Honor, at this time the 

government is objecting formally to the offer of this 
evidence, subject to connection of the documents that 
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Mr. O'Connell will be testifying that he made his estimates 
on, being received in evidence. So I won't make the objection 
to his whole testimony but that is the basis for our ob¬ 
jection at this time. 

THE COURT; Okay. 

I take it, Mr. Brill, you are offering this subject 
to connection? 

MR. BRILL: Yes. 

THE COURT: It will be received on that basis. 

(Question read.) 

A The total amount that was excavated, actually 
dug out of the ground, is 141,507 cubic yards. 

Now that is the dirt that is dug out of the ground. 

It is not the dirt that is trucked. 

Q Is there a difference? 

A Yes, there is a big difference. 

0 Will you explain how the difference comes about? 

A Well, the total excavation for the trucks was — 

MR. SILVERMAN: Objection, your Honor. 

THE COURT: Yes, sustained. 

Just tell him what the difference is between 
those two concepts — and let me caution you, Mr. O'Connell, 
the question of hownuch was trucked may or may not be 
central in this case, and if you are going to give us figures) 
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that are estimates you will wanf 

y u will want to make very clear they 

are estimates rather than actual knowledge. 

the WITNESS: Oh, I will explain why. 
the COURT: When we let you. 

the WITNESS; Yes. 


THE COURT: 


In the meantime just tell us the 


^ tne 

ifference between the two concepts — on^ 

P s one, dug out ahd, 

two, trucked away. 

hr. SIever,u.n: vour Honor, l domt believe there 
any foundation laid as to any computations of material 
being trucked. The only relevance - 

the court: no, he is going to tell him - 

I think if we let him he will say not everythin, is trucked 

-ay - I ammt an engineer but 1 suspect that is what he 
is going to tell us. 

THE WITNESS • 

• No, your Honor. 

the court: All right, then tell us what you 

are going to tell us. 

The first thin, when you excavate soil - the soil 
that IS au, out is in a compacted condition, and when you 

exca-ate it you break up the structure of the soil, and 

the soil bulks and takes r»n a ^ 

nu caiwes on a larger volume. 

The second thin, is that in gobs, material is not 
taken to the dump and discarded but some of it is taken to ! 
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a storage site, trucked to a storage site for future use 
and then trucked back again, so that you have double 
trucking on certain material and sirtgld trucking on material 
that goes to the dump; and all of that material bulks up when 

I 

you disturb its structure,when you excavate. 

Hence, in the truck a cubic yard that was in the 
dirt is now more than a cubic yard in the truck. 

Q Do‘you have an estimate of the total amount of 
material excavated that was removed? 

MR. SILVERi'lAN: He has already testified to how 

much. 

THE COURT: He just told us how much was dug out 

of the ground. 

MR. SILVERIIAN: That is what Mr. Brill is asking, 
excuse me. 

THE COURT: Now you want to know how much was 
trucked away? 

MR. DRILL: Yes. 

THE COURT: Do you still have an estimate of 

« 

that figure? 

THE WITNESS: Oh, yes, your Honor. 

Q How do you arrive at that estimate? 

A Well, you take what has been dug out and you bulk 
it by 15 per cent. In other words, any ordinary soil will 
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jobs how much was trucked av/ay? 

THE V/ITNESS: I estimate first tlie total amount 

of soil that existed. I multiply by 115 for this bulk. 

Now I know from the specifications what amount of that soil 
has to be kept on the job for backfill. For instance, 
on the Johnson Avenue job 25 — a certain amount was 
kept for backfill. That had to be handled twice. 

The balance had to be trucked to a dump. 

On the Carmel job there was practically no 
excavation; it was all brought in from another spot, a 
borrowed point and brought in and dumped on the job. 

In other words, the reverse took place at Carmel. 

In Watson Avenue they wouldn't allow any backfill. 
All of it had to be dumped away and the trench filled with 
pure sand. 

In other words, the specifications fix the local 
conditions for each job. The design of the structure 
fixes backfill at hand and the backfill of the structure 
fixes the total excavation that must be made in order to 
build the structure within that space. 

THE COURT; Well, in giving us whatever we are 
going to let you do, Mr. O'Connell, you are basing this, 
as I understand it, on the analysis you have made of the 
drawings? 
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the WITNESS; 


Yes, your Honor, and the specifi- 


the COURT: And the specifications? 
the WITNESS: Yes. 

THU COURT: VOU do not know of your own personal 
knowledge, for example, that the specifications were in 
every Instance correctly followed, that fresh sand was 
brought in and in fact backfill taken away? 

THE WITHES3: I am not interested in what is 
brought into the job, unless it is excavated? 

the COURT: But ycudo not know in factwhat haopen- 

ed; you are just judging by what those things call for. 


THE WITNESS 


Just what the record calls for — 


by -the record" l mean the four exhibits. 
the COURT: ves; go ahead. 

Q Can you tell us the 

years from the material you 
examined when these jobs were done? 

A I dorft get you. 

Q Can you tell us when, from the materials that you 
examined, these jobs were done? 

A Well, Carmel was done back in '65 and Watson 
Avenue was done in '66-'67 and *68. 

Johnson was done part of '66, '67 and '68. In otho, 

words, the documents tell us when the contract was let. 
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so v/e can then judge the year in which the work was done. 

Q Did you make some estimate of the size of the 
trucks on the basis of your experience that we used on these 
jobs to carry away excavated material? 

MR. SILVERMAN: Objection, your Honor. 

I 

THE COURT: On what ground? 

MR. SILVERMAN: He must have one of two ways 

of basing his opinion — on personal knowledge, a knowledge of 
the facts already in evidence in this case. If he has 
any personal knowledge of the trucks usued. 

THE COURT: Sustained. Some trucks were used. 
Trucks come in sizes. 

I emnot sure that this is a subject at this point 
for expert testimony. 

You may try to lay a foundation. You have not 
laid a foundation. 

Go ahead. 

Q Over t.he years have you had any experience with the 
variations in dump truck sizes? 

A Oh, yes, 

Q And can you tell us what the variations are in 
respect of particular kinds of jobs? 

A Yes. 

Q Would you do that, please? 
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Bac. in i„,, MO .ou naO five or six ,ar.s was 
a normal srze of a truck. Then after the war it junoed 

-to ten Taros. - we have io TerOers / aU Ourin; t.he 

50s into the 'eos. 

Then in the latter part of the MOs - MS, MO , 

- atarteo .ettin, to io. how tou have is-vard trucks - 

in other words, the larger the truck the .ore efficient 
it is. 


Also you know the size of the truck fro. the 
price Charged for ^ 

y d truck ccands far .ore money per day tl,an a io-yard 
truck, so fro. knowiedoe of the evaluation of the size of 
tha truck and the a.ount of .oney charged for the gruck 
TOU can teii the size of the truck used on the ,oh. 

" -a.ine any of the exhibits in evidence 

here reflecting t.ruck charges? 

A Yes. 

0 And were you able, on the basis of your exa.inatic 
o Chose exhibits reflecting truck charges, to estimate the 
Sire Of the trucks used on these three Jobs? 

A Yes, 

0 Can you tell us what your estinat„ < 

/ ur estimate is with respect 

to the size of the 


trucks? 
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Yes. 


0 Will you do that,please? 

A Ten yard trucks. 

Q Is that ten cubic yards? 

A 10 cubic yards, that's right. 

Q When you say lo cubic yards what does that mean? 

At what level? 

A Well, that is water level. in other words, 

the truck has a body, and if you were to fill the body 

uniformly to the level of the top of the truck body you would 

have 10 cubic yards - i„ other words, the interior dimensions 

Of a 10-yard truck are about 7 foot 3 wide, 4 foot high and 
about 10-foot long. 

Q And can you tell us on the basis of your estimate 
What you estina'te was the amount of excavated material carried 
away by - whether to the stock pile or a dump site, by 
trucks on each of the jobs? 

A On each, yes. 

Q Would you do that, please? 

A Yes. Total excavation trucked on Carmel was 
70,944 yards — cubic yards. 

THE COURT: 944? 

THE WITNESS: Yes, 70,944. 

A (Continuing) On Watson Avenue it was 54,924 cubic 
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yards - roughly 55,000 for our purposes. 

On Watson Avenue - pardon .e, l eaid "Watson". 
Johnson Avenue, t.he amount trucked was 52,538 - 82,500 

for our purposes - a grand total of 180,408 cubic yards. 

Q Now — 

THE COURT: When you come to a point that is suit¬ 
able, Mr. Brill, we will atop for lunch. 

MR. BRILL: I think this is. 
the COURT: Is it suitable? 

MR. BRILL: Yes. 

the COURT: Lc± us come back at 2:15, ladies and 
gentlemen. 

the CLERK: Jury is a. • . 

“uiy is excused until 2 : 15 . 

(Luncheon recess.) 


25 
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AFTERNOON SESSION 
2:25 p.rn. 


MR. BRILL: Could we interrupt the 

professor's testimony for a minute? I have a city 
employee outside. 


MR. SILVERMAN: That's agreeable, your Honor. 

THE COURT: All right. 

(Jury in box) 

THE COURT: Let me explain to the jury what 
is happening. 


We are going to interrupt the testimonv of 
Mr. O'Connell as we have done once in the past in this 
to fit inthe testimony of another witness. 


trja: 


GILBERT TELLEFSEN, called as 

a witness by defendant Paterno, being first 
duly sworn, testified as follows: 

DIPXCT EXAMINATION 
BY MR. BRILL: 

Q Mr. Tellefsen, when for the first time 
in your life did you talk to me about this case? 

A About ten minutes ago. 

Q By whom arc you employed? 

A By the Comptroller of the City of New York. 
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Q In what capacity? 

A Assistant chief engineer. 

Q How long have you been in the office of the 
Comptroller of the Citv of New York? 

A I have been there a year and a half. 

0 Prior to that what did you do? 

A I worked in the bureau of engineering since 

1963. 

Q Were you in the bureau of engineering at a 
time when a certain job known as the Johnson Avenue 
job was performed? 

A Yes, sir. 

0 Did you have anything to do with that job? 

A Yes. I believe I processed just about everv 
payment on that job. 

0 Were you familiar with the specifications 

and the plans on that job? 

A Yes, sir. 

0 I show you Exhibit AS for identification. 

I ask you to tell us whether from your knowledge of that 
job those are the olans for the Johnson Avenue job. 

A Yes, sir. These are the plans. Thev have 
additional markings which were not there in the original. 

I assume this is the contractor's copy. 
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You are faniliar with those plans? 
Yes, sir. 

And with that job? 


Yes. 


Did you see it through the beginning to the 


end? 


A On a once a month basis. . 

Q • On a reoular basis? 

A Right. 

0 I show you Exhibit AZ and ask vou to tell us 
if those are the specifications underlvina those nlans. 

A Yes, sir. These are the snecifications. 

0 You were familiar with them during the time 
of the construction of that job? 

A Yes, within limits. 

MR. BRILL! I offer AS and AZ in evidence. 

MR. SILVERMAM: May we have a short voir 

dire. I don't want >o delay the matter but I want to make 
sure these are the correct olans involved. 

THE COURT: All right. 

VOIR DIRE EXAftlNATION 
BY MR. SILl^RMAN! 

0 Did we ever meet when I was workino for 

the City of New York? 
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No, sir. 


th,se aro not tho 

city's copies. Is that correct? 

* No, I don't believe they are. 

0 Does the city maintain conies of the plans 
and specs? 

Yes. The Department of Water Resources 
would beep the original copies. 

You stated there are certain writings on 

these pages? 

A There were writings 1 „ ^d pencil and so on 
That has been added on at a later date. 

•e / *• 

0 Nhat writings are you referrlno to? 


nianholes, etc. 


These markings here. There are circled 


Would that be on all these pages? 


Tes, sir. 


21 








1525 a 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
IS 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
M 
25 


nikbr 1 Tellefsen-direct ' . 1469 

Q And your responsibility as to the approving of 
payments for this particular job, did that come about as 
to your visible inspection of these sites? 

A As well as a view of the engineer's records and 
inspector's records, and so on. 

MR. SILVERMAN; Your Honor, I would not object 
to the admission in evidence of these exhibits,with the 
exclusion of any writing on any of these exhibits that 
is not printed. 

MR. BRILL: I don't mind that. Judge. 

THE COURT: Okay; they will be received in evi¬ 
dence, then. 

(Defendants' Exhibits AS and AZ were received in 
evidence.) 

DIRECT EXAMINATION 
BY MR. BRILL CONTINUED: 

Q Were you aware during the course of construction 
of that job that photographs were taken from time to time? 

A Well, it is a normal procedure on any city contract 
to take photographs. 

Q I show you Exhibit DA for identification and 
ask you to tell us whether those photographs constitute 
a fair representation of that job at the various tines 
in the course of that job (handing). 






1526 a 


1 • 


Tellefsen-direct 1470 

A (After examining) Yes, they look like the photo¬ 
graphs of that job. 


MR. BRILL: I offer them in evidence. 

MR. SILVER:iaN: I object, your Honor. The best 
evidence to what was in the ground at that time are these 
Plans, and the government is willing to let these plans 
come in even though it seems quite tangential, and the 
photographs as to what it looked like are quite tangential. 

THE COURT: Well, I will allow it. They will be 

received. 

MR. BRILL: Thank you, sir. 

(Defendants' Exhibit BA was received in 
evidence.) 


MR. BRILL: May they be passed to the jury later, 

your Honor? 

THE COURT; Yes. 

BY MR, BRILL: 

Q Do you know, Mr. Tellefsen, whether the job was 
completed in accordance with the plans and specifications 
as finally approved? 

A To the best of my knowledge it was, yes, sir. 

Q And have you ever seen the original of Exhibit AV? 

Will you look at that, please, sir (handing). 

A (After examining) It may have coma across my 
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desk in my new function as assistant chief. I believe 


one of my subordinates wrote a report on the final payment, 
making certain deductions for lack of thickness of the 


sidewalk. 

Q And was that a certificate for final payment 
or approval of final payment? 

MR.SILVERIIAN: Objection, your Honor. He said it 

may have come across his desk. 

THE COURT: Yes, only tell us if you know. 

THE WITNESS: No, it looks similar to the ones -- 
THE COURT: Do you know? 

THE WITNESS: No. 

THE COURT: No, just tell us what you know. 

MR. BRILL: All right, I will withdraw it. 

I have no further questions, your Honor. 

MR. SILVERMAN: No questions, your Honor. 


THE COURT: All right, Mr Tellefsen, you are 


excused. 


THE WITNESS: Thank you. 

(Witness excused.) 

MR. BRILL: Now, your Honor, I have a similar reque 
with respect to another City employee who just arrived, 
md with your Honor's permission and with Mr. Silverman's 
consent I would like to dispose of him as well. 


X. 
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THE COURT: Any objection? 

MR. SILVERMAN: I do not know what he is going 

to be testifying to, your Honor. If Mr. Brill will tell 
me -- 

MR. BRILL: It deals with Watson Avenue. 

It is for the purpose of introducing the plans with respect 
to that. 

MR. SILVERMAN: I have no objection if that is the 

purpose, your Honor. 

THE COURT: Very well. 

RICHARD SIEGEL, called as a witness by 
the defendants Michael Paterno and Paterno & Sons, 

Inc., having been first duly sworn, testified as 
follows: 

DIRECT EXAiMINATION 
BY MR. BRILL: 

Q Mr. Siegel, what isyour profession or occupation? 

A I am a civil engineer. 

Q And for whom are you employed? 

A The City fo New York. 

Q How long have you been employed by the City of 

New York as a civil engineer? 

A Since 1964. 


Q 


What is your present position? 
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A I am the Borough Engineer of the Bureau of Water 
Supply in the Borough of Bronx. 

Q Are you familiar with the job known as the Watson 
Avenue job? . 

A Yes. 

Q How did you acquire that familiarity? 

r 

A I was assigned to field supervision of the job in 
19 — whenit started — I thirk it was 1967. 

Q Were you familiar with the plans and specifications 
on that job? 

A Yes, sir. 

Q 1 show you Exhibit AR for identification and ask 
you to tell us if those are the plans for the Watson Avenue 
job (handing). 

A (After examining) Yes, these are the contract 

drawings for the plans for the job. 

Q I show you Exhibit AY and ask you to tell us if 
those are the specifications for that job (handing)? 

A (After examining) Yes, that is correct, this is 
contract document, including the specifications. 

MR. BRILL: I offer them in evidence. 

THE COURT: Any objection? 

MR. SILVER:4AN: I would just like to take a 

look at them, your Honor. I haven't had an opportunity. 


I. 
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the COURT: All right. 

(Mr. Silverman examines.) 

MR* SIXiVERI^AM • c 

Just a few short questions, 

your Honor. 

VOIR DIRE EXAf-I I NATION 
BY MR. SILVERMAN: 

0 Mr. Siegel, these are plans maintained as records 
by the City of New York? 

A These are the contract drawings. These are 
the drawings that the contractor bids on. 

® That is not the Question » 

e question. Are these maintained 

by the City of New York? 

A These constitute part of the records. 

0 In other words, Patorno s Sons ashed you to appear 

and you brought these plans from the city Record, is that 
correct? 

A NO, sir, I did not bring over these plans. 

0 How did they get from the city of New Vorh to 
Mr. Paterno's firm? 

A ■f'-e were at least 15 or 20 sets Of these prepared 

We have some and he had some. 

Q I am asking you -- 

A This set of prints? 

Q Yes. 
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A I do not know which set of prints this is. 


This is one of perhaps 15 that was made out. 

Q The notations that are on the particular documents 
refer to black crayon and yellow crayon -- 

A Uh-huh. 

Q and rod crayon? 

A Go ahead. 

Q (Continuing) Are those notations on the plans 

raaintained by the City of New York? 

A I cannot say that, no, sir. 

Q And I refer to all the pages that have that type 
of notations on them. 

A No, these — 

I 

MR. BRILL: Your Honor, I take the same position 

with respect to this as I did with respect to the Johnson 
Avenue plans — I am not offering the markings. 

THE COURT: You are not offering them? 

MR. BRILL: Not the markings that he is talking , 

about. The added markings. 


Honor. 


MR. SILVER!1AN: Then I have no objection, your 


(Defendants' Exhibits AR and AY v/ere narked in 


evidence.) 


25 
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By MR. BRILL; 


0 were you on the job site with frequent requlerityj 

^ Yes, sir. 

Q How often wouid you sey you were there? 

A Hopefully every day. 

Q All right. 

I Show you Exhibit AQ and ash you to tell us 

whether on looking at these you can sav if th 

^ can say if they constitute 

S fair representation of that job at different tines 

(handing). 

A (After examining) They constitute a fair 

representation of «?nno i-u 

he trench work encountered on 

that job, yes. 

(After further examining) Yes T i 

ICS, I recognize these 

tnese were taken on the job. 

MR. brile: I Offer Exhibit AO in evidence 
(handing). 

VOIR DIRE EXAiMINATION 
Bl’ MR. SILVERx’lAN: 

0 Mr. Siegel, how many different job sites have you 
worked on since you worked with the city of .Vew York? 

A Completely - from 'ei until today? 
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Q 

A 

Q 

A 

Q 

A 


In construction? 


Yes, sir. 


Maybe 80. 
About 80? 
That is — 


MR. BRILL: I haven't finished my direct examination!, 


your Honor. 

MR. SILVERIlAi'I: This is — 

MR. BRILL: On the voire dire? 

MR. SILVERMAN: “ On the voire dire. 

MR. BRILL: Oh, right. 

Q And how long an area, in distance was the Watson 
Avenue job? 

A The contract — you know, this is sort of sprung 
on me today, the subpoena, but my recollection is it was 
in excess of 14,000 feet. 

Q So you would say it was at least 2 miles, is that 
fair, sir? 

A Approximately three. 

Q And by looking at these pictures of pipe and dirt 

A One of those pictures I recognize — 

Q By looking on these pictures of pipe and dirt you 

I 

I 




can tell that that came from the Johnson Avenue job, sir? 
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A I can toll some of these pictures were ours. 

I can tell. No. 1, that is our wateroain. 

Q Is that the watermain that was only used on the 
Watson Avenue job? 

A This watermain may have been used elsewhere. 

Q I am just asking you about the ones I Showed you. 
the COURT: Just answer his question. 

THE WITNESS: I am sorry. 

Will you please repeat the question. " 

(Question read.) 

A No,this type of watermain was used elsewhere. 

Q These men that are in the picture, are they familiar 

to you from the Watson Avenue job? 


A Not these, but some of the others were — not in 
this particular picture, no. 

0 And the dirt that is in this picture, is that 
dirt familiar to you from the Watson Avenue job? 


A 

0 


Not specifically. 
How about the dirt 


in this picture, sir (handing)? 


A 

0 


The dirt in this picture, sir? No. 
How about the men in this picture? 
One of these men is familiar to me. 


A 


I do not ’now 
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his na.T'e but one of theia is familiar to me -- two. 

Q And by looking at the pictures of these two men 
you are abJe to determine that these were tiie men -- 

A No, sir. 

Q -- that worked on the Watson Avenue job? 

A No, I cannot. However — okay. I was told — 

Q Now looking at this picture of this man with the 
checkered shirt and this dirt, is tliat familiar to you 
as the Watson Avenue job? 

A Not this picture alone, no. 

Q Looking at all these pictures -- 

A This takes — 

Q Will you please let me finish? 

A I am sorry. 

Q Looking at all those pictures, sir, of the men 
and the dirt and the bricks that are in it, can you identify 
that as looking familiar to the Watson Avenue job? 

A No, sir, not from these pictures that I have here. 

Q Now we have three additional pictures that show 

a schoolyard and some pipe. 

By looking at that picture can you tell that that 
was part of the Watson Avenue job (handing)? 

A (After examining) Yes, sir. 

Q How can you toll that? What school is that? 
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A I don't know what school that is but this is tho 
Bronx River Parkway crossing, I believe. I don't know what 

school that is but this looks to oe like the Bronx River 
I Parkway crossing. 

0 By looking at the Bronx River Parkway crossing 

and that piece of pipe and that dirt you can tell that that 

was Watson Avenue? 

A This picture alone? 

Q Yes, sir. 

A (After examining) l would have to go out there, 

to tell you the truth, looking at this one picture, but it 

looks to me like the Bronx River Parkway crossing on this 
contract. 

0 By looking at this piece of pipe and this dirt 
and these trucks and these men, does that look like the 
Watson Avenue job, sir (handing)? 

A Yes, this does. 

Q And how do you form that conclusion, sir? 

A It looks to me, if my memory is correct, that 
tnis is Watson Avenue west of the Bronx River Parkway 
crossing, west of where this picture was taken (indicating). 
0 And at what intersection is that, sir? 

A I can't remember which street it is but if i had 

a nap l might bo able to tell you - where we came out of ! 

1 
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Parkway area, if I am correct, and on Watson Avenue facing 
west, and I can't off the top of my head remember Llie 
street, but I would say it was the first or second street 
west of the Bronx River Parkway and Watson Avenue. 

Q Now, sir, by looking at this last picture does that 
picture reflect the construction work at the Watson Avenue 
job (handing)? 

A (After examining) I believe so. This looks to 
me like Watson Avenue east of the Bronx River Parkway. 

Q At what intersection? 

A North of the housing project, and I can't recall 
at what intersection. It is in the vicinity of Rosedalo, 
maybe a couple of blocks off. 

MR. SILVEWIAN: I have no further questions 
on the voire dire, your Honor. I move to exclude these 
pictures. 

THE COURT; Well, they are excluded. 

MR. BRILL: Even those that he recognizes? 











pf rl 


1538 a 

Slegal-direct 


1482 


THE COURT: 


If vou want to select two 


three he recognizes. 


direct examination continued 

BY MR. BRILL: 

0 If YOU want to select those vou recoonize. 

A I Will not select these. The last three 
you gave ne, based on ny recollection todav I would 
state that this was the T’atson Avenue job, and these two 

are, and this one. i believe all of these are at the 
locations. 


MR. BRILL: I offer as AOl these three 


Dhotogranhs. 


(Pause) 

THE COURT: l-e win receive then. 

(Defendants' Exhibit AOl was received in 



evidence) 

MR. BRILL: I thinkvDur Honor has already 

received AR and AY, with AR being the plans and AY being 
the soecs. 

0 In addition to the work reouirod oursuant 
to the clans and specifications, Mr. Sienal, do vou know 
if Paterno & Sons, inc. did any utility work there? 

A • Yes. I believe they did so^e work ^or Con 
Edison and Ennire City. i believe thev worked ^or 


1 
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those utilities. 

Q That is your best recollection? 

A Yes. 

MR. SILVERMAN: I ask the last answer be 

stricken as to what he believes. It's what he knows. 

THE COURT: How are you using "believe"? 

is this something you know from your personal knowledge 
or something you have a hunch about? VThat do you mean by 
you believe? 

THE WITNESS: He did some relocation of 

water mains for — 

THE COURT: Did vou hear nv question? Just 
teli me, please, what you mean when you sav you believe, 
is it something you know from personal knowledae or some¬ 
thing vou heard ab-^ut? '/That? 

THE WITNESS: VThat I know from oersonal 

knowledge is that he did some water main offset paid for 
by utilities in conjunction with our work. That work 
i know was done for utilities, work done directlv on our 
drains and paid for by utilities. That work I know he 
did for utilities. 

Q Mr. Slegal, do vou know whether all of the 
excavated m.aterial from that job was suitable ^or back 

I 

I 

I 


fill? 
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A We rojoctod a certain nortion of that iraterin 

0 That which was rejected _ 

A — was removed from the job. 

0 To your knovrledoe, was tho job comoleted 

in accordance with the plans and aoeclficatlons? 

A Yes. 

0 And satisfactorily so? 

A Yes. 

MR. BRILL: Thank you. You r„v exanine. 

CROS S -EXA.M I NAT 10^^ 

BY MR. SILVER/IAN; 

0 Before workln, for the Citv of Mew York where 


did vou v;ork? 


A Directly beforoY I worked for M. A. orlando 
Contracting Conpanv. 

Prior to working for hin. I worked for 
Andrews i Clark, who is a consultinc encineer. 

0 When vou cape to the City of Mew York what 
position did vou come into as? 

A I was hired as a provisional civil eneineer 
« that tine and I subsoeuentlv took exaninations and 
attained other titles. 

0 Your present position, is that bv aneointnont 
or examination? 


I 
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A Examination. 

Q Docs the city maintain records in resncct to 

this one specific job as to the ouantity of material 
or fill or soil that has to be removed from a particular 
job site, meaning this one, Johnson Avenue? 

A Yes. 

Q VThere are those records maintained? 

A 1932 Arthur Avenue, oUr office. 

Q Before coming to court today did you have an 

opportunity to examine those records? 

A No, sir. 

Q Who contacted vou to come here to court todav? 
MR. BRILL: I don't think that's relevant. 

V7e did our best to get him here as auickly and as best — 
THE COURT: VThy is that relevant? 

MR. SILVER?1AN: I believe the foundation 

was what he was asked to bring with him. 

MR. BRILL: We can deal with that. We 

asked that auestion. 

THE COURT: The objection is overruled. Go 

ahead. 

Q Who contacted you — 

MR. BRILL: That's not the auestion. 


25 


THE COURT: 


It's overruled. 


He has 
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act 


explained why ho'n asking it. I'li allow it. 

0 Who contacted you to come here to Court? 

A Mr. Dcnti called me. 

0 vmen he called you did he request that you 
bring with you any documents? 

A No, sir. 

0 Did he request that vou come with the 

docunents that tha city has relating to the anount of 

material or dirt that had to be excavated from that site? 

A No, sir. 

MR. SILVERMAN: I have no further ouestions. 

redirect examination 

BY MR. nPILL: 

0 How long would it take you to diq out the 
records to which the prosecutor just made reference? 

A I would have no trouble obtaininc then. 

They're in the office up there. 

0 They would be available to you? 

A Certainly. 

0 Could you bring then back tomorrow? 

A I would have to check with the citv corooration 

counsel as I did before I anoeared today. 

0 Before you came here todav vou chocked with the 
corporation counsel to see if vou could resoond to this | 
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subpoena? 

A That's correct. 

Q You were not asked to brinp anv records with 

you? 

A No, sir. I got very little notice of this 
whole thing. 

0 The excavation records you would have would 

relate only to the contract, the plans and specifications 

isn't that correct? 

A Yes. 


MR, BRILL: Thank vou. 

THE COURT: Thetis all he has been asked to 
testify about, if I understand vou. 

Come to the side bar. 

(At the side bar) 

THE COURT: It sounds to me as thoueh I 

should direct him bo bring them. Doesn't it sound that 
way to you? 


MR. BRILL: I was going to ask him to bring 

them. I don't know if we will still be on our case 
tomorrow. 


THE COURT: You exnect to finish today? 

MR, BRILL: I hooo to, 

TFIE COURT: Mr. Silverman, do vou think ho 


i 


i 
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ought to got thorn? 

MR. SILVER^IAN; I would like to soe them. 

(In open court) 

THE COURT: Ladies and gentlemen, take a 

five-minute recess. 

(Jury out) 

THE COURT: I take it, gentlemen, the recess 

was not orematurc. You have finished vour examination 
of Mr. Siegal? 

MR. BRILL: Yes, sir. 

MR, SILVERMAN: Yes, sir. 

THE COURT: Mr. Siegal, I want vou to bring 

tomorrow at 9:30 the records showing the amount of earth 
excavated and I want them to he available hero for both 
sides to scrutinize. I think vou will have no problem 
with the corporation counsel if you tell him it's a 
direction of the court and it micht be useful to one side 
or the other or to neither, but in any event, I think thev 
ought to have an opoortunity to look at them. 

All right. 

THE WITNESS: Yes, vour Honor. 

Can I get a subpoena for those records? 

Is that any problem? 


THE COURT: You have an oral court order? 
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MR. SILVEPJV.M: If there is anv nroblon the 

qentlerian can have Mr. Buxbaun call' mv office. I an 
familiar with that gentleman . 

THE COURT: If he needs a subpoena, Mr. 

Silverman or somebody will give it to him. 

Counsel, is that agreeable to look at those 


at 9:30? 


9: 30. 


MR. ROSENTHAL: 


We are usually here at 


THE COURT: Is there any question as to vrhat 


we want? 

MR. SILVERMAN: Just the city's records 

as to amount of material it orojected or concluded had 
to bo excavated. 

THE COURT: Preferablv the amount actualIv 
excavated, because we are going to net estimates on 
that in this record and want to comoare the estimates 
with the facts. 

THE WITNESS; Am I dismissed now? 

THE COURT; You are free to take your leave 
of us. I don't want to dismiss a city official. 

9:30. 

(Witness excused) 


THE COURT: 


Let's take three more minutes. 
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(Recess) 


DANIEL J,- O'CONNELL 


resuned. 


(Jury in box) 

THE COURT: We have completed with Mr. 

Siegal and we are hack now with Mr. O'Connell. 

DIRECT EXAMINATION CONTINUED 
BY MR. BRILL: 

Q Didyou make an estimate of the volume of 

excavated material carried by each of the dump trucks 
on the job? 

A Yes. 

0 Can you tell us, please, how you made that 
estimate? 

A There were ten yard dump trucks so I there¬ 
fore estimate the usual practice, that you fill a truck 
to its capacity, namely the ten yard. some may oo 

less, down to nine and others may have a 

larger heap on them, ten and a half yards, but the averag 
capacity is ten yards. 

0 Did you acquaintwurself with the sumo sites, 
for example, on the Watson Avenue job? 

MR. SILVER^IAN: Objection, your Honor. 

THE COURT" On what ground? 
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MR. SILVEPl-tAN: How could he oossiblv know 
what dunp sites were used for that particular job. Ho 
was retained a couple of weeks ago. 

THE COURT: Mr. Brill/ what is your resoonse 
to that objection? 

MR. BRILL: I think he did ascertain — 

THE COURT; He was not Observing what was 
going on, did he? He could only ascertain it bv hearsav 
then. 

MR. BRILL; Yes, your Honor. 

THE COURT; I won't allow that. 

0 Is there anv indication amona the docunents 

that you exanined with resnect to the location of the 
dump sites? 

A No. 

Q Any information which vou obtained since then 

would come within the last few weeks as to the location o 
the dump sites? 

A Except for Camel, which I knew the dump site 
was actually the job site, I knew where that existed. 

As to VJatson Avenue, there was only one dumo site 
available. 

MR. SIL\U::n”AM; That's obiected to. 

A Otherwise I know no more. 
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THE COURT. I'll strike out the volunteered 


THE WITNESS: Sorry. 

the COURT: The jury will disreoard it. 

0 Did you estimate the number of cubic yards 
actually trucked from Watson Avenue to the dump site? 

HR. SILVERMAN: Objection, your Honor. 

THE COURT: On what cround? 

MR. SILVERMAN: He estimated the number of 

cubic yards after being removed from the ground and 
adding a percentage to it for losing its tightness. 
Other than that he can't make any other estimations. 


to elicit? 


THE COURT: Is that what you are trving 


MR. BRILL: 


I am trying to find out the 


basis for his telling us what was the total cubic vardaae 
removed to the dumo site. 

THE COURT: Do you have such an estimate? 

THE WITNESS: Yes, your Honor. 

THE COURT: Tell us what you base it on. 

THE WITNESS: On the plans, the length of 

the cut, the depth of the cut as the specifications give, 
and the necessary width of the cut to handle a four-foot 
pipe. That gives me the total volume of excavation, and 
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there are a few other extra items. 

THE COURT: What did vou give us as that total 

volume, your calculation? I didn't v;ritc it down. 

THE WITNESS: For Watson Avenue, 54,924. 

That's exactly as I calculate it. That's the bulk volume 
as .trucked. 

THE COURT: As excavated? 

THE WITNESS: As excavated that's 47,342 

cubic yards. That's the volume of the hole. 

TH£ COURT; 47,342 excavated? 

THE WITNESS; Yes. 

THE COURT; And 54,924 trucked? 

THE WITNESS: Yes. Multiplv the smaller 

number by 1.15 and you get the larger one. 

MR. SILVERMA.N: That estimate is not trucked. 

That's the estimate of being placed in a truck. VJe'll 
agree with the fact that if X number of yards are removed 
from the ground and of that a certain oercentage for losina 
its bulk, that divided by ten cubic vards oer truck 
would give you a certain amount of trucks. That's as 
far as this gentleman can determine. 

THE COURT; Is that the figure you are about to 
give us, Mr. O'Connell? 

THE WITNESS; I haVe not been asked yet. 
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THE COUHT: If .. 

the WITNESS: y„. Counsel Is riuht. 


that. 


THE COURT: Any objection to his giving 

that? 

MR. SILVERMAN: No, your Honor. 

THE COURT: Go ahead. 

0 Give us that figure. 

A For which job? 

0 Watson Avenue since we are talkino about 

that. 

A 5,492 truckloads at ten vards oer truck. 
Merely divide the total volume bv ten. 

0 Did you estimate and have you arrived at a 
computation as to the number of truck davs reauired to 
remove thatmuch excavated material? 

MR. SILVERMAN: Objection, your Honor. 

the court: I.11 , 11 „„ to'answer ves or 


Yes. 


0 Can you tell us what that fieure is? 

THE COURT: No, he can'*- c- ^ 

e can t. First you have to 

lay a foundation and let's hear v. 

s near how he made that calculati< 

without oersonal knowledoe of the a. 

eaae or the dumo site and thinas of 
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that nature. 

Go ahead. 

0 Will you tell us, please, how vou arrived at 
the calculation concerning the number of truck davs 
required to haul the amount of cubic yardage of 
excavated material that you describe on Watson Avenue? 

A I had to assume a dumo site, your Honor. And 

then measure the distance from the dumo site and then travel 
said dumo site at a given soeed and observe the traffic 
conditions, the number of lights, and so forth, and the 
roads that the truck would have to travel for the shortest 
distance. 
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THE COURT: All right, 

^oxt questio.s 

* • 


1496 


Q And did you do that? 

A I did. 

Q And did you arrive at a 

-igure as to 

4 .. I o ' the number 

of truck days required? 

A Yes. 


Will you give us that f 

"Jure, please.' 

MR. SILVERTIAN: Obiecf.- 

^“Jectxon, your 

the COURT: Sustained. 


MR. BRILL: I respectfully except 

Q Did you ascertain the rol,^a^ 

■tal coat Of „ 

as you have described from the e.M.iKi*- • 

''iblta in thi,, 

or exampio, with respect to Wets,,,, Avenue? 

A Yes. 


such 


0 Can you tell us what the , 

rental east or ^ u 

^ . * a truck 

such as you have described was? 

MR. SILVERi-lAN: Objectio? 

■' your Honor. 

THE COURT: You mean he 

4 tho 

nvoicos in evidence and make a cr • 

■ ' • ‘'•^oulation fr*,., .. , 

MD ^ them? 

• BRILL: He is going 


the COURT: Is that what 


' is going t,, 


the -- 


MR. BRItl.: Yes, he is 

■bin, to tell 

THE COURT: He is not ar 

-^oert on ari. , 

'.me tic 


I 
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any more than the rest of us. 

Objection sustained. 

MR. BRILL: I respectfully except. 

Q Were you, of your own knowledge, aware of the 
rental costs of a 10-yard truck in 1966 and 1967? 

MR. SILVERMAN: Objection, your Honor. 

THE COURT: On what ground? 

MR. SILVERMAN; The expenses incurred by this 

corporation are in issue. 

THE COURT: Let me hear what the answer is. 

I will allow him to answer. 

(Question read by the reporter.) 

A In New York City? 

Q Yes. 

A Yes. 

Q Will you tell us what that was, please. 

A It varied — 


MR.SILVERT-lAN* Objection, your Honor. 

THE COURT: Did it vary? 

THE WITNESS: It varied, yes, your Honor. 

Q Will you give us the variables? 

A Between 90 to $96 a day for a 10-yard truck in 

•67. 

MR. SILVERMAN: Excuse me, your Honor, I did not 
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hear tl:e answer. 

(Answer read.) 

THE COURT; In 1966? 

THE WITNESS; In 1966. 

Q And is that 1967 as well? 

A No, it went up a few dollars by the time 

it went up in 1967. 


well. 


0 Did you estimate the total cost of trucking of 
the amount which you have described as being excavated 
from Watson Avenue during that period, based on those prices 
MR. SILVERMAN; Objection, your Honor. 

THE COURT; Sustained. 

MR. BRILL; I respectfully except. 

Q Based upon the cubic yards of excavated material 
that you have described, and the cost of the rental of 
the standard sized trucks that you have described, 
can you estimate or had you estimated the total cost of the 
trucking of such cubic yardage? 


MR. SILVERMAN; Objection, your Honor. 

THE COURT; Sustained. ' 

MR. BRILL; I respectfully except. 

Would your Honor see us at the side bar, please? 
THE COURT; Yes. 


25 


(At the side bar.) 
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« ( 

MR. BRILL; May I just ask Mr. Rosenthal a 

question. 

(Mr. Brill confers with Mr. Rosenthal off the 
record.) 

MR.BRILL: There is testimony in the record, 
your Honor, with respect to the location of the dump sites, 
and I am about to make an offer of proof based upon a 
hypothetical question, based on that evidence, with respect 

I 

to each of the dump sites concerning which there is testimony 
in the record, to show what he estimates to be the cost 
of toe trucking of the cubic yardage of excavated material 
toat he estimated was trucked. 

MR. SILVERMAN; Your honor, even a hypothetical 
put to an expert witness is of his own personal knowledge or 
from toe facts in evidence. There are no facts in evi¬ 
dence. There were a few remarks made by one of the 

witnesses as to what his belief was — some of toe names 
of some of the dump sites were — 1 believe Mr. O'Reilly 
was on his cross examination at the time, and I do not believ, 
there is any evidence in this case as to each and every job 
site, as to each and every dump site that was used and as 
to which trucks went to each and every job site. The 
truckers who were called by the government have not 
testified as to the dump sites that they used, nor were they i 


£ 
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j asked on cross examination, so there is no evidence as to 
Which dump Sites were used with respect toeach and every 
specific job involved, your Honor. So the expert cannot 
form a conclusion on facts not in evidence. 

the COURT: I think he is absolutely right. 

YOU have had the truckmen here. You can pet them back - 
I will delay the trial to get them back to tell us what 
the dump sites were, but to have this testimony by Mr. 
O'Reilly as the sole basis for this edifice, hypothetical 
I edifice as it is, I never heard of a corporation that had 
to have estimated how much it spent for trucking services. 

The real question is, did they really expend what 
they Showed cntheir books to the people they paid it to- 
but going back to this, in order to make an estimate we 
require pretty precise premises from this estimate. 1 am 
not even sure that I am v.xlling to accept this associate 
professor's judgment as to the time it takes a dump truck 
to go here and there, because 1 do not think he is expert 
on that. Those are materials that I think you can get 
from the truckmen - you should get, should be able to get 
even now, and if and when you get them 1 will let you do 
that, but for him to make a lot of assumptions about 

what must have been the dump site when there is no clear 
evidence as to what the dump site was — 
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MR. BRILL: There is. 

THE COURT: What is the evidence? 

MR. BRILL: The testimony of Mr. O'Reilly to which 
there was no objection and which your Honor received — 

THE COURT: IVhat was the Watson Avenue dump 

site? 

MR. BRILL: The Watson Avenue dump site — 

I 

MR. ROSENTHAL: Was City Island. 

MR. BRILL: No, that is Johnsoh AVenue. The 
City Island Pistol Range was the dump site for the V/atson 
Avenue job. It is my recollection that he testified with 

respect to the V7atson Avenue -- 

MR.ROSENTHAL: Here is Watson Avenue — page 1241, 

line 15 (indicating). 

MR. BRILL: This is V.’atson. 

• MR. ROSENTHAL: Yes. 

MR. BRILL: Watson Avenue is to the City Island 
Pistol Range. 

THE COURT: That is the only dump site according 
to that testimony. 

MR. BRILL: And as shown — 

HR. SILVERMAN: But that is not the fact — 

those are not the facts. There were many dump sites 


that were used, so far as I know, v/hich are not in evidence. 
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so Mr. O'Reilly offhandedly mention^H ‘ f 

aiy mentioned one place for the Distol 

range ‘ 


the COURT: Is that the only one? 

M«. BRILL: No. What he said was, beginning at 
page 1241, line 14: 

"Was there a dump site to which" ~ 

the court: All right, I will tell you, let us 

resolve this. You cannot represent far«-« ^ 

epresent facts to me any more than 

Mr. Brill or Mr. Rosenthal. if he gives an answer to this 
Bypothetioal basis ol one d„„p site and no othets, and these I 
is unoontradicted evidence that in fact .:ere were other 
dump sites I will strike it. 

I think that is a fair resolution of this problem. 
Does that seem fair to you, Mr Brill? 

MR. BRILL: I am sorry, l was looking — 

the court: If you do evidence that 

there was only one dump site enrf 

P ite and we get uncontradicted 

evidence that there were ^ 

ere other dump sites then I should 

strike any evidence that he makes of that dump site. 

Do you agree with that? 

MR. BRILL: I think that isonly fair. 

the COURT: Then I will do that. 

MR. BRILL: But I think. Judge - but I think with 
respect to Johnson Avenue _ 
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MR. SILVERI‘L\N: Even if he knows the one job site 
that was used, it is impossible for him to calculate the 
amount of money that it would cost a number of trucks to be 
used to go between the job site and the one dump site. 

MR. BRILL: That is a different argument and a 

different position. 

THE COURT: I am not going to allow the amount of 
money. The invoices are in the record. 

MR.SILVERMAN: That is what Mr. Brill is asking 

the witness. 

THE COURT: And you can cross examine him on hov; 
many trucks he thinks the invoices called for, and how many 
10-yard trucks that invoice calls for. I assume tliat is 
vhat his estimate called for. 

MR. ROSENTHAL; But there are other invoices. 

THE COURT: T^ --e are the ones that seem to me 

to be cf central interest. 

I think he should be shown that and whether he 
based any of his testimony — I will allow this only on the 
understanding if the foundation is later on uncontradicted 
evidence impaired, as Mr. Brill and I have agreed, this 
testimony will be stricken. 

Okay? 

MR. BRILL; I would like to address your Honor's 
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attention to page 1255 with respect to the two different 
dumps that we used in connection with Johnson Avenue, and 
there is a description as to the location ,of .those dumps. 
Tne witness testified with respect to what he estimated 
was the mileage to and from those dumps, and whether they 
required being reached by travelling through city streets, 
and whether he had traversed the area from the job site 
to tne dump site and he said he had, and that was un¬ 
contradicted. It was received without objection. 

THE COURT: I understand, and this witness is 
going to assume what proportion went to which dump site? 

MR. BRILL: I do not know that he can do that. 

THE COURT: How can he make an estimate? 

MR. ROSENTHAL: The distance to the sites on 

Jonnson Avenue are approximately the same. 

THE COURT: All right, bring it out — I will allow 

that. 


(In open court). 
BY MR. BRILL: 


0 


Judge? 


Did you ascertain — 

MR. BRILL: Well, can I go to the 


hypothetical. 


THE COURT: 


^cs, that is what we agreed you can do 


Go aacad. 









t 
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Assuniing, sir, with respect tp Watson Avenue the 


dump site was located at the pistol range in City Island, 
on the basis of that assumption can you tell us whether 
you,^as you indicated earlier, traversed the distance 
between the job site and the pistol range? 

A I did, from the center of the job site — geometric 
center of the job site to the Rodman's Neck and the 
pistol range. 

Q And did you tnen, on the basis of -- 

THE COURT; Find out what kind of vehicle he was 

using. 

Q V^ill you tell us, please, the method by which you 
traversed that distance? 

A It was in a station vagon -- Buick station wagon. 

Q And at what rate of speed did you traverse that 


distance? 


At 30 miles an hour. 


Q And is that the normal rate of speed, within your 
experience, for a 10-cubic yard excavated dump truck to 
travel that distance? 

MR. SILVERMAN; Objection, your Honor. 

THE COURT; Yes. You will have to lay a 
foundation for his expertise about the normal rates of speed 


of dump trucks„thore or some place else. 
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MR. SILVERIIAN: I am going to object to that, 
because — 

THE COURT; Just state that you object, 

MR. SILVERMAN; I object. 

THE COURT; Sustained. 

MR. BRILL; Perhaps your Honor could help. 

THE COURT; Mr. Brill, I really can't help you. 

It seems clear to me, if I may say so. Hr. O'Connell is 
an expert on certain things and quite clearly not expert 
on other things; and for you to attempt to make him an 
expert is a project that is doomed to failure. I do not 
knowhow to help you v/ith that. I do not know why you try 
to make him an expert on the normal speed of dump trucks 
travelling to pistol ranges in City Island. I do not think 
they teach you that in Manhattan College as part of the 
engineering curriculum. I do not know where they teach 
it, but if you can lay a foundation for him to give that 
kind of testimony, do it. I am absolutely unable to 
help you with that. 

MR. BRILL; Thank you. 

BY MR. BRILL; 

Q Have you, in the 20-odd years in which you have 
been a consulting engineer from time to time testified 
with respect to natters involving the rate of speed based 












1564 a 


O'Connell-direct 1508 

upon your experience, your training and your learning - wha 
you have actually seen of dump trucks traversing such a 
distance in the area that you described? 

MR. SILVERIIAN: Objection, your Honor. It would - 

THE COURT: No, I will allow that. 

A I have observed — 

THE COURT: No. He asked you if you testified 

in other courts to that kind of rate of speed inforsu.- 

I 

tion of dump trucks. 

THE WITNESS: No, not testified, no. 

THE COURT: That is all he asked you. 

THE WITNESS: Oh, I thought — 

Q Now, have you personally observed, in connection 
with your professional activities, the rate of speed of 

dump trucks traversing such a distance, either loaded or j 
unloaded? 

A Yes — the answer is yes. 

Q And on the basis of your observations are you 
able to give us an estimate of the number of trips from 
the geometric center of Watson Avenue to that point of 
the pistol range that you described? 

A Yes. 

Q Made by such a 10-cubic yard dump truck. 

A The round trip number per day, the answer is “yes". 
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0 And can you tell us, on the basis of your exper 
icnce at what rate of speed that dump truck would move? 

MR. SILVERMAN: Objection, your Honor. 

THE COURT: Sutained. 

MR. BRILL: I respectfully except. 

Q Have you observed in the course of your pro¬ 
fessional activities the rate of speed at which loaded 
dump trucks move? 

A In the City of New York? 

Q Yes. 

A Yes — and outside, yes. 

Q And on the basis -- over how long a period have 

you made such observations? 

A Since 1937. 

0 And on the basis of your experience are you 
to make an estimate of the number of trips involved 
to be made by a dump truck such as you have described 
from tlie geometric center of the Watson Avenue job to the 
dump site? 

A I can. 

9 Will you tell us, please, what that is? 

MR. SILVERMAN: Objection, your Honor. 

THE COURT: Sustained. 


.*1R. BRILL: I respectfully except. 
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to hold the amount of material which you ten if, 

^ ' ^Med to? 

MR. SILVERMAN: Objection, your Honor. 

THE COURT: Sustained. 


MR. BRILL: I respectfully except. 

Q Is there, on the basis of the amount 

material 

^at was excavated and the amount of material , 

- ^ ^hat was 

taken from the job site — still referring to w 

^ "'‘^tson 

Avenue — a method by which you can estimate ti» 

-- ' > number 

of truck days required to haul the amount of oi.i 
^ - -- yardage 

of excavated material that you described? 

A Yes. 
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0 «1U you ten us how that would be done! 

Vou hnow the anount of total yardage. You 
know what a truck 

truck can carry. Therefore you divide the 

.mount Of yards by ten and you get the nuaU,er of truck- 

loads. In this case practically 5500, that was the 
amount. 

You know the distance from the center of the 

job and you have the j,. 

traffxc conditions and the distance 

to the dump. 

Knowing the traffic conditions, the number of 

liOhts, the throughway he could use part of the wav, the 

condition Of the roads, in city Island, the condition of th, 

xn the Bronx area under the el structure on Wgst- 

Chester Avenue, knowing the legal speed of 15 ™iles an 

hour rnthe city,and knowing that a loaded truck can-t 

->0 a5 and he does 10 „iles an hour, you can estimate the 
tunning time. 


1512 


You must also estimate the loading time at the 

job. 

you must also estimate the dumping time at 
the dump, which is ouite small. 

But the loading time at the ibb denends 
upon job conditions, whether vou are in an intersection 
or Whether you are between intersections, whether you are I 




1569 a 


.1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


* 1513 

pgr2 . O'Connell-direct 

under an el structure or whether vou are in an ooen 

street, so the local job condition, the tvpe of eauipnent 

doing the excavating, in this case a back hoe, fixes 

the time of loading. 

You know the traffic conditions, lights and 
so forth, and you figure a running time based on that, 
knowing the speed of truck. You add up all the time and 
divide that into seven hours so you get seven hours of 
work out of a truck per day. You pay for eight but vou 
get seven, coffee time breaks, waiting time on the job, 
and so forth, and thus you arrive at the number of round 
trips per day. 

In perfect summer weather you do a little 
better. In the winter you do a little less. Rainy 
days you do a little less. So vou strike an averaae. 
That's the way it's done. 

Q In any cimputations that vou made, did vou 
take the maximum or the minimum figures? 

A For what? 

Q For arriving at the estimate of the number of 
truck days? 

A I took a fair average on the high side. I 
didn't take the maximum and I didn't take the minimum. 

I took three quarters of the way up. 
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Q ■ As e result of that were you able to r,ake 
an estimate as tothe number of truck days involyed on 
the Watson Avenue job? 

A I was, 

0 Can you tell us what that was? 

HR. SILVERMAN: Objection, your Honor. 

Based upon the witness' own testimony of the 15 or 20 
variables that he put in that he would have to take into 
account in order to determine this speculative figure, it 
would be impossible for anyone to calculate the number of 

truck days between two sites that we don't even if those 
were the two sites. 

the COORT: There are simply too many un¬ 

justifiable unknowns in this hypothetical to allow an 
expert to testify about it. 

It appears from evidence in the record 
that the number of yards of each involved need not have 
been estimated but probably, at least to some 
degree, would be knowable. 

Passing that we have had testimony from 
people on the job from one or more truckers readily 
available, from at least the job superintendeht who 
instead of estimating and calculating could presumably 
tell us about the sire of trucks and the number of loads 
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and the number of hours. 


We have had people here who themselves or throuc 
others could give us the actual conditions of driving 
a dump truck with respect to which, with all respect to 
him, I do not think this expert has qualified as an i 


expert. 


We have had people here who are reailv availabl. 
who can tell us about the estimated running time, loadina 
time, and other things not hypothetically but as actuallv 
experienced on these various jobs. i*ii not allow Mr. 
O'Connell, with due regard for his expertise, to suoolv 
those premises as a basis for the estimate the defense 
wishes to elicit. 

The objection is sustained. 

MR. BRILL; I respectfully accent, vour 

Honor. 

0 Within the area of y>ur experience as a civil 
engineer and as a consulting engineer, have you had 
occasion to estimate or to learn how a 1ob is estimated? 

A You mean for bidding purposes? 

0 Yes, sir. 

A Of course. 

Q How extensive is that experience? 

A It goes back to 1937 and all the jobs I 
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desiqred for n.v clients_ t 

Clients I had to give them an estimate 

The jobs 1 built I knew the estimates, of 
course, and I knew whether we made money or lost. 

Q Before construction is actually undertaken 

those estimates would have to be nade, would they not? 

A In order to bid the job, yes. 

0 That is within the area of your expertise, is 
it not? 

A Naturally. 

0 With resnect to Watson Avenue in arriving 

at the total amount of cubic yardage estimated, did you 
tell us that you looked at the elans and sneciflcatlons 
which are in evidence now as Exhibits AR and AY? 

A * Yes. 

0 you determined the amount of material to be 
excavated? 


A Right. 

0 With resoect to Carmel, I think you told us 

that you determined the amount of excavated material on 

the basis of the figures contained in Exhibit AW, is that 
correct? 

A Yes. 

Would you be eood enoueh to tell us with 
resoect to Carmel whethre you estimated the cost of 
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digoing and haulina the cubic vardaoe that was excavated 
and brought back from the fill bank? 

A Yes. I estimated a figure but there was 
very little digging on Camel, most of it was brought from 
an area back to the job for the filter and the sludge. 

Q Did you traverse that area? 

A Yes. 

Q On.the basis of your experience and having 

traversed the area were you aible to arrive at an estimate 
of the round trip mileage from the fill bank to the job? 

A Yes. 

MR. SILVERMAN: Objection, your Honor. 

The sam.e grounds. He was not retained then. He was 
retained three weeks ago. How does he know what 
particular dumn sites they used and so forth durina that 
period. 

THE COURT; Mr. Brill? 

MR. BRILL; I'm sorry. I missed oart of it. 

(Read) 

THE COURT; Mr. Brill? 

MR. BRILL; I think I can develop that, vour 

Honor. 

THE COURT; All right. 

Q Was there a time. Professor O'Connell, when vou 
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wero called in as an exnert in connection with the job 
at Carirel? 

A Yes. 

Q In connection with that iob and before its 

completion did yon examine the area of the job site and the 
fill bank? 

A Yes. 

Q Did you ascertain as a matter of fact what 
was the distance from the fill bank to the job site? 

A Yes. 

0 On the basis with respect to that job are you 
able to tell us, from your observations and vour cxneri- 
ence with the details of that, what was the estimated 
amount of trucka.ng that was done on that job? 

A Yes. 

0 Would you do that, please? 

MR. SILVERKtAN: Objection, vour Honor. 

THE COURT; Sustained. 

MR. BRILL; I respectfullv excent. 

THE COURT; The estimated amount of truckino 
is not a material fact in this case. We all know from 
judicial and court experience apart from enoineerinq 
experience that estimates and actualities freouentlv 
deviate from each other in quite substantial decrees. 


I 
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We are not interested in the estimate. 

MR. BRILL: They may also come fairlv 

close. 

THE COURT: We are not going to relv on the 

estimate here when there should be available evidence of 
the actuality. 

Q Can you tell what was the round trip mileane 
from the fill bank to the job site based unon your own 
observation in Carmel? 

A Yes. 

Q Tell us what that is. 

A Two miles, 

Q Can you tell us on the basis of ^’hat vou 
observed and what you learned -- incidentally, can vou 
tell us when you found this out? 

A 1965, when I was first retained durino the 

construction cf the original sewerage olant. 

Q Was there a chance in the design of that 
Carmel sewerage plant following the original nlans? 

A Yes. 

0 Was it in that connection that Havens & 

Emerson, the consulting engineers, came into tl.e nicture? 
A Yes. 

0 At that tire were you actualIv on the site? 
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A Yes. 

0 Were you then feniUar with the antount of 

-terial that waa required to he truehed to the ,oh site 
from the fill bank? 

A Not until I eot Havens s Emerson's new set of 
Plans. They made radical chances in the 1ob. 

0 On the basis of their design and their 
Changes were you then able to tell? 

A Yes. 

0 were you at that lob site on or following the 

time that Havens t, Emerson cane in? 

A I was there as a result of mv report that Haven, 
s Emerson was brought into the picture. 

C Was it from Havens s Emerson's takeoff, which 
ie the erhlbit before vou, that vou arrived at the 

computation of the number of cubic vards trucked on that 
job? 

A Yes. 

0 Based upon the number of cubic yards trucked 

on that job,, the distance from the fin bank to the job 

Site, are you able to commute the n,m*er of truck dav, 

required to be used on that ioh Sv 

tnac 3 ob bv the contractor? 

A Yes. 


0 


Can you tell us v;hat that v;as? 
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MR. SILVER.^WN: Objection, vour Honor. 


3 

1 

THE COURT: Sustained for reasons I have 


1 

i 4 

t 

already indicated. 


1 

5 

MR. BRILL: I resnectfullv except. 


6 

MR. ROSENTHAL; Your Honor, I have a couole 


7 

of character witnesses in the courtroom. They have been 


d 

here for sometime. I didn't want to interrupt. 



May I interrupt at this tine? 


io 

1 

THE COURT; Mr. O'Connell's testimony has been 


! ii 

interrupted a number of times. I'm sure he is as 


i “ 

deferential to character witnesses as anvbodv else. Is he 



agreeable to that? 


1 < 

1 

1 

THE V7ITNESS: I would like to finish 


1 15 

today. 


16 

THE COURT; It's pretty clear you are not noing 


ii 

to finish today in any event. 



MR. SILVERMAN; In all deference to the 

t 


id 

Court, I would rather finish with Mr. O'Connell. He has 


io 

been interrupted several times. 


! 

THE COURT; I believe there's that to be 


• i2 

considered. 


23 

I'm sorry, Mr. Rosenthal. I would prefer 


i 24 

1 

whenever possible to accommodate ocoole but I don't think 


25 

it is fair to any of us, the jury or even me, to have a 





1678 a 




1522 

p^rl] 0*Connell-direct 

furth'^r interruption. I will not allow it. 

Let's proceed with Mr. O'Connell. 

MR. ROSENTHAL: Yes, your Honor. 

MR. BRILL: May I go to the side bar. 

Judge? 

THE COURT: Yes. 

(At the side bar) 

MR. BRILL: V7ith resnect to this subject 

matter, your Honor, dealing with Carmel, the witness has 
testified — I don't have to remind your Honor what the 
witness has testified to — but I exoect to orove 
through this witness on the basis of testimony adduced 
UD to this point that in his computation to haul the 
amount of fill that was required to be broucht to the job 
site 369 truck davs using the standard ten cubic vard 
trucks that were required, and that based upon the truck 
rentals at that time, the cost per day is $R8 and that the 
total cost to dig and haul the total amount recruired to 
be brought to that job was aoproximatelv 32,000 — I 
don't have the exact figure. 

I further propose and offer to prove throunh 
this witness that on the basis of the evidence up to this 
point — I have to cet one naoer. 

THE COURT; I suppose you vrould bo more 
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comfortable in the jury room. 

Five minutes, I hone. 

(Jury excused) 

THE COURT: Are you readv, Mr. Brill? 

MR, BRILL: Yes, your Honor. 

The amount with resoect to Carmel, I do-i't 
have the exact figures, but it was approximately $33,000. 
He makes this computation on the basis of his own 
observations of that job as well as the evidence in the 
case up to this point. 

If permitted to testify he would then make a 
comnutation which would he purely an aritnetic comouta- 
tion, I suppose, that on such cost there would be a 
recTuirenent of such standard trucks of aDoroximately 
369 truck davs in that job. 

I’m off on that. It would be 330 truck 
days, your Honor, on that job. 

Just a moment, vour Honor, I have to sit 

down. 

(Pause) 

MR. BRILL: I've asked Mr. Rosenthal, with 

your Honor's permission, to continue with this. I'm 
trving as best as I can to heln him to do this. 

I just can't do it now. Judge. I'm sorry. 
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the COURT: I must sav, Mr. Brill, I'm 


1524 


sorry you aro not fooling fit and „o will auspond ifyou 
wish, but it is not holpful to no or to you or to your 
eliont just to toll no what ultinatoly you moan to provo. 

you can do it by permissible questions which I have to 
■Mhe a judgment about 1-m going to lot you. If you 
osn t I m not. You are dealing with a very neculiar 


situation. 


You have a comoutation that has flii„c cabinets 
fined With unprlylleoed records. it claims to have paid 
truckmen certain amounts of monev and we are ooino to oo 
around the barn makina estimates of dirt and drlylno time 
for Qunp trucks and sizes of dump trucks and other thlncs 
about Which this okoert may or may not be expert, all for 
the purpose of getting back to figures that so S,r as I am 
advised this corporation should have right in its filing 
cabinets and whether it has them with resnect to 
Aurrichio or Ginsberg or somebody else, it should have ; 


then. 


In addition, we have had truckmen here, we 
have had job superintendents, all of whom know about 
dirt and dump trucks and what they hire and what they didn’ 


hire. 


Mr. Ehrlich, don’t have conversations while 
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I'm soeakinq. It's distractinq. I don't like 

members of our bar to do that. 

All of that could move in the direction of 
establishing some ofthe premises for this ranking 
expert's computations. Thus far, havino listened to the 
numerous rounds of his alleged expertise in the exercise 
of what I hope is an informed discretion I have concluded 
that these bottom line estimates he would give should not 
be permitted, that all of this by far oasses the bounds o 
permissible expert testimony. 

I have tried and I hooe I have succeeded not 
to be influenced in this judoment bv other observations 
about the nature of this kind of estimating to beoin 
with* 

Nevertheless, when government counsel stand 
up and says some of these assumotoins and premises are 
not within the area of his exoerties I must rule and if 
you can get at those ultimate things vou want to prove 
I have already ruled at the outset of this day I'm 
going to let you. If you cannot, I will not let you. 
That’s the situation. 

There is no point in your telling me what 
ultimate figures for truck oxoense vou believe vou can 
establish. 
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Connell-diroct 

Your task and Mr. Rosonthal’s v'ith whatever 
help you get from brethern at the counsel table is 
to proceed in pernissible ways if it taker- all winter 
and snrino to orove those things and i^ vou can't 
prove them bv an exnert who is suooosed to know every¬ 
thing about evervthinn then Drove then bv other 

means that I should think would be readily aonarent in 
this case. 
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pn 

2 

I dm going to leave that to you but I am not 



3 

going to utterly relax the rules about expert and let this 



4 

gentleman with his engineering degree, associate professor 



5 

and all, tell me how fast dump trucks go to City Island 



6 

five years ago, with different drivers and different 



7 

companies and tell me the average size of dump trucks. 


1 

8 

when there is anything that Paterno & Sons ought to know 



9 

it is the actual size dump trucks it hired, and so on and 



10 

so forth, through things that I have enumerated at length — 



11 

it bores me excessively, ao- you will have to do this cor¬ 


f 

12 

rectly. Then when you have done it you can argue these 



13 

ultimate things. It is not sufficient for an offer of 



14 

proof to say you mean to prove certain things, if I let 



15 

tne expert tell about things on which I have concluded 


i 

16 

ne is not expert. You have to go ahead on the basis of 


! 

17 

those rulings, correct or not — they are the best I can 


1 

1 

i 

j 

18 

do. 


i 

1 

1 

19 

Is there anything you want to add, Mr. Rosenthal? 


i 

20 

MR. ROSENTHAL; I most respectfully except to 



21 

that part of your Honor's statement tliat the corporate 



22 

defendant, having filing cabinets full of papers that 


! 

23 

would, in effect, establish what Mr. Brill has been 



2A 

attempting to establish through the expert. I do not 



25 

tninx there is anytning in the record that indicates that 

1 

‘ 
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bGcajso what ic: in 

the record, to the bo,t of t,y recollection' 
13 that the invoices for trucking, whether it be the ( 

questioned trucK.e„.s invoices or other invoices for 

truching. were bached up or sustained by what win be 

^achup sups Which are no longer in the files - they have 

been stripped, and that this was a nor™ , 

tiiis was a normal procedure 

because of the laf'id 

lack of space, plus the fact that they could 
also be verified by what is known as cost sheets, which 

are no longer in t.he files because once a ,ob was finished I 

there was no need for retaining same. So this mass of 

paper that your Honor has been referring to is not in 

fact available to the defendants to establish what is 
involved here. 

UHE COURT: Mr. Rosenthal, sometimes I do not 
understand you any more than I understand Mr. Brill 
-bis expert testified that he loo.ked at corporate records 
to figure out what the trucking situation was. I 


MR. ROSENTHAL; 


in evidence. 


He looked at bills that are 


THE COURT; 


That are in evidence. 


MR. ROSENTHAL: Right. 

THE COURT: .Veil if Kxs 

ell, if he can look at them then 

anybody in the corporation can look at tw 

3t tnem, and there are 

c.iocxs in evidence inti new • , 

-nee, and no evidence of checks missing. 
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So far as this record reveals, every check ever paid 
to a trucker is in possession of this corporation. 

There is overwhelming evidence to suggest that to 
ne, but I am not sticking at that. I am just saying that 
would seem to me the direct way of proving trucking expense 
or of showing why you cannot prove trucking expenses; but 
I have spent a weekend on it — I hAve let you go at this 
in an indirect way, but you are not going to go at it by 
making an expert an expert on everything in the world. 

You will have to do this in direct fashion. 

MR.ROSENTHAL: Now Mr. O'Connell, I think, I 

testified in respect to Carmel, that he was physically on 
the job and that he was physically acquainted where the 
fill bank was, as I recall the testimony -- that this job 
did not require a dump site. In other words, material was 
not excavated from the job and taken somewheres but material 
was brought from somewheres to the job, and he is in a 
position to testify of his own knowledge of the location 
of the fill bank and of the approximate distance. 

He is also in a position to testify, your Honor, 
of his own knowledge of having checked the — I don't know 
what you would call it — the computations of Havens & 

Emerson — and from that he was able to arrive at how many 
trucks were needed for the work that was requireu, and 
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l^nowin.: how many trucks were needed, knowing how far the 
d'ump site or the fill site was, he is in a position to 
testify as to the number of truck days that were actually 


I 


I 

I 


required for that job. 

Now if that testimony is established we would then 
be in a position to establish by other testimony the number 
of bills and invoices in the files of the company concerning 
trucking at Carmel, both of the questioned truckers and 
of the truckers that no issue has been raised about by the 
government, and through that we could establish that if you 
took the combination - if you took the so-called questioned 
truckers' billings and you took the unquestioned truckers' 
billings, that it would show that this combined work was 

required, and that what was paid lor was received by the 
corporation. 

Now the fact that four or five people - or there 
may have been only one for all I know who used four or 
five names — conceived an idea whereby ne could avoid 
paying taxes to the government, avoid a lot of responsibilitils 
and did avoid a lot of responsibilities - does not remove 
from the situation that the work in question was required 

by Paterno s sons, Inc., and that somebody did do the 
physical work. 


THU COURT: 


And was paid for it. 
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MR. ROSENTHAL: And was paid for it. 

THE COURT: Tnose checks t-iat are in issue. 

MR. ROSENTliAL: That ar<: in Issue. 

THE COURT: So we go all a "ound through 
Manhattan college and its whole faculty to get back to 
the question mark: Who got the mon^y? Because somebody 
got the money for trucking. 

Now to me that is bizarre, but now that you have 
said it all I am telling you, go ahead and do it. All 
I am telling you is that you must do it right. 

Now I have ruled on the specific questions as 
tney have been put, as I have underrtood the defense, 
wnatever it signifies to me, and I said I will allow you 
to attempt it. IVhether you succeed or not depends on whethc 
you put tne right question and elicit the right testimony. 

So far with this expert, in my judgment you have utterly 
f ailed. 

Now I cannot do any more for you than that. 

I have to rule on the questions as thay come, and if 
• Silverman has objections I am to make decisions on 
them. I am going to continue to do that. 

MR. ROSENTHAL: With respect to Mr. O'Connell, 
your xionor, and with respect to Carmel, we have more than j 
mere expertise or mere hypotheses. We have actual I 
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knowledge on his part. 
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I ^ testinony, and thus 

t going to let him estimate the truckloads and 
o. an. aU ..at wHen ..eta wane taaX, ,a„a.„a. 

-ang, flash-an.-blood tracts about which you cartainly 
0“ your paopla, an. thay can co„,a hara - „nt 

I about it how many round trios an i h 

^ '»'any days and 

now many trucks days anri h«,. 

uys and how many loads - i don't cara 

whether he was there or not t „ 

not. I cannot give you estimates 

Of how long it takes to oo uo anri 

-o up ana down tae elevators in 

th- building, although I have worked here for many years, 
0- ^ CIO not teal he has established his expertise on 
tudt subiect. among others. x do not thihthe is able to 
testiiy w,hat Site tracts were being used. x do not thint 

being used was in each instance. 

NOW X am not going to let him add up those untnown 
numbers to come up with an aii 

egedly known answer -- and 

it is as simple as that. 

MR. ROSENTHAL: All right So fa 

So far as yoi say that 

- have people available who can testify as to what tructinc , 
“03 done on any one particular iob, x do not thint we have ^ I 


I 
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any person. 

THE COURT; All right, Mr. Rosenthal, let ne 
withdraw that. It is for you to prove your case v/hichever 

way you can. I do not know what is available to you, 
and I 2unrx}t supposed to know. I am just going to sit here 
and rule on procedural questions as they are served up to 
me. Thus far the rulings have seemed to Hr. Brill 
and to you to be both undersirable and unsatisfactory, 
and probably incorrect. They are the best I can do. 

You just go ahead from there. 

All right, it is 4:15. I will get the jury in 

% 

and excuse them. 

MR.ROSENTHAL: Your Honor, would you permit 

to call two character witnesses that I don't want to bring 
back here tomorrow? 

THE COURT: If they can be gotten on and off quickly. 

MR. ROSENTIiAL: They are sitting right there 

(indicating). 

THE COURT: Mr. Silverman, I assume I can overrule 
your objection on that. 

MR. SILVERTIAN; Yes, your Honor. 

THE COURT: Somebody ought to tell Mr. O'Connell 
that he is excused until 10 o'clock tomorrow morning. 

(Jury in the box.) 
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THE COURT: All right, Mr. Rosenthal. 



(To the jury) We are going to interrupt. 

ladies 

and gentlemen, for two short witnesses 

before we 

conclude with today's work. 



MR. ROSENTHAL: Mr. Esposito. 


ROB] 

ERT ESPOSITO, called ais a witness 

by 

the Defendant Denti, having been first 

duly sworn. 

testified as follows: 


DIRECT 

EXAMINATION 


BY MR. 

ROSENTHAL: 


0 

Where do you live, Mr. Esposito? 


A 

I live in Mahopac, New York. 


Q 

And what is your profession? 


A 

I am a coordinator of the Diagnostic 

Center, 

which is a center for multiply-handicapped, mentally- 

retarded children. 


Q 

By whom are you employed? 


A 

Board of Education. • 


Q 

Of the City of New York? 


A 

Yes. 


Q 

Do you know George Denti? 


A 

Yes, I do. 


Q 

And how long have you known him? 


A 

I 5‘;as3 five years — about five years. 
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Our children went to the sane kindergarten class together. 

Q Your children and his — 

A And my daughter. 

Q — attend the same school? 

A Yes. 

Q What school is that? 

A Villa Marie Academy in the Bronx, 

Q In the Bronx? 

A Yes. 

Q And did you ever have contacts, social or other¬ 
wise, with Mr. Denti and his wife? 

A Yes, very many. 

Q Where? 

A At the Villa. We were both part of the fathers' 
guild — I think that is when I met him, and also my wife 

* f 

and I — 

MR. SILVERMAN; Objection, your Honor. I hate 
to interrupt the witness but we concede the fact that they 
know each other, and that is not relevant beyond that, your 
Honor. 

Q Do you know other people who know Mr. Denti? 

A Oh, yes. 

Q And have you discussed George Denti's reputation 
among the people you know who know him for truthfulness? 
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A Recently or — I don't understand the question. 


I am sorry. 

Q During the period that '■ c u have known George 
Oenti and you know other people kr ow him — 

A Yes. 

Q — have you had occasion and have you discussed his 

reputation for truthfulness? 

A Yes. 

Q For hones ty? 

A Absolutely, yes. 

Q And for general morality? 

A Yes. 

Q And what would you say i le reputation of George 
Denti is among the people you know who know him, so far as 
veracity or truthfulness is conc;irned? 

A Well, he is a very real family man. I was going 
to say before that we were in -- 

MR. SILVERMAN: Objection, your Honor. 

THE COURT: Don't say -^hat you were going to say, 
because there is an objection to that. 

THE WITNESS: I am sorry. 

THE COURT: Just ansver the question. 

THE WITNESS: Yes. 

Q What is his reputatio i? 
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A Excellent. 

Q For being a truthful person? 

A Absolutely excellent. 

Q And being an honest person? 

A Absolutely excellent. 

Q And a person of good morality? 

A Absolutely excellent. 

Q Have you ever heard anything bad about George? 

A No. 

THE COURT: You know that is not really material, 
Mr. Rosenthal. I prefer you did not ask it. The question 
is objectionable; the answer is stricken. 

Anything else? 

MR. ROSENTHAL: I have no other questions. 

THE COURT: Any cross. 

MR. SILVERMAN: No cross. 

THE COURT: All right, thank you, Mr. Esposito. 
(Witness excused.) 


MR. ROSENTHAL: 


Mr. Onorato 
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CHARLES JOSEPH ONORATO, called 

I 

as a witness by defendant Denti, having been first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. ROSENTHAL: 

Q Where do you live, Mr. Onorato? 

A 2635 Harding Avenue. 

Q Where is that? 

A In the Bronx. 

Q In the Bronx, New York City? 

A Yes. 

Q What business are you in? 


A I am a vice-president in charge of production 
for the fixmof rierzberg Robbins here in New York. 

Q And what field are they in? 

A We manufacture display items. 

Q Mannequins? 

A Yes, sir. 

Q Do you know George Denti? 

A Well, I have had the pleasure of knowing George, 
I would say, for the last 13 years. 

Q Was he ever a neighbor of yours -- 
A Yes. 

Q — on Harding Avenue? 
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Onorato-direct 
A Yes, exactly. 

George -- I am sorry. 

Q He lived right next door to you, didn't he? 

A He lived two doors down. 

Q Two doors? 

A George lived at 2629; I live at 235 Harding Avenue, 

Q And do you know other people who know George? 

A Well, all the people on the block and people in 
the neighborhood. 

Q And have you ever discussed the reputatim of 
George Denti for truthfulness? 

A All I can say is I have always found George — 

MR.SILVERMAN; Objection, your Honor. 

Q Mr. Onorato -- 

A Yes, sir. 

Q It is not what they found. 

A Just answer the question, right? 

Q Yes. 

A Okay. I understand you. 

Would you repeat the question? 

(Question read.) 

A Yes, I have. 

Q What is his reputation among the people you know 


who know George Denti? 


What is the reputation of George 
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Denti for truthfulness? 

I would say I wish I had a reputation like George. 
It is just tremendous. He is just a terrific person. 

Q All right. Have you ever discussed his reputation 
for honesty? 

A The same goes for that, too. 

Q Have you discussed it? 

A Yes,• 

Q And is his reputation for honesty as high as his 
reputation for truthfulness? 

A If I can say something I would sum it up — all 
1 want to say, if you don't mind, sir, is that I have always 
found him to be honest, trustworthy, reliable, dependable, 
warm, lovable human being - thafs all I have to say. 

If he wants to object he can object. 

MR. SILVER-iAN! So far as those qualities are 
concerned, I move that they be stricken out. 

THE WITNESS: Well, this is the truth. That is 
^ have been saying. 

the court: now look, you have been sitting here 
on your part indicating an awareness as a witness — 


THE WITNESS: Yes. 


question, 


THE COURT; Your iob is 

joD IS to simply answer the 
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THE WITNESS: Yes. 


the COURT: I am sure you are able to do that. 

the WITNESS: Right. 

the COURT: Please try. 

the WITNESS: Okay. 

I 

the COURT! That long answer, which Is impermissible, 
the witness knew, is stricken and the jury will disregard 

! it. 

DO you have any other questions, Mr. Rosenthal? 

MR. ROSENTHAL:! have no other'questions. 

THE COURT: Any cross examination? 

MR. SILVERMAN: No, your Honor. 

THE COURT: You are excused. 

THE WITNESS: Thank you. 

(Witness excused.) 

the COURT! All ri,bt, it is 4!25. We are not 
90 ing to try to give you any guarantees but perhaps to help 
take the delays that you suffered today more hearable, 

I think it appears that we will fipieh this week, which 
will be a little ahead of the schedule that 1 gave 
you. As I say, I am not permitted to guarantee that to 
you, and we are not permitted, any of us, to be impatient 
with the lawyers or witnesses if things take longer than ! 
we hope or expect, but that seem, to be the forecast as of j 




1 
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now, and l thought I would 


change. 


report it to you, subj 


ect to 


We Will stop for today and 


tomorrow. 


resume at 10 a.m. 



Have a pleasant evening. 

the clerk: The jury ia excused until lo a.m. 
tomorrow morning. 

(Jury left the courtroom.) 

the court: Gentlemen, I hope that estimate did 

not crowd anybody. ir sounded to me lihe that is about 

I Where we are heading — that 

that is, that we will finish this 

wee.k. 

Does that sound about right to you? 

MR. BRILL: Hopefully, yes. Judge. 

the COURT: And I gather things are shaping, 

that the defense expects to conclude tomorrow. 

brill: 1 am not prepared to say that. Judge. 
THE '‘11 -^l^ht, then don-t say it. i jsst 

thought you told me before that you thought you would finish 

today. I know you have run 

have run into some difficulties with my 

erroneous rulings but we win k 

out we will bear with you as much as I 

necessary. 

I Just want an estimate so that you and I and 
our secretaries can plan their time. 
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I assume we won't be summing up and charging 

tomorrow. 

MR. BRILL: I think that is a fair assumption. 

THE COURT: Okay; beyond that I won't press you. 
We will talk again tomorrow. 

Good night, gentlemen. 

MR. BRILL: Good night, your Honor. 

(Adjourned to Wednesday, February 20, 1974, 


at 10 a.m.) 





‘i.’) 
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MR. BRILL; No, sir. 

THE COURT; When I last checked we were waiting 
for one juror, so let us relax and wait for that to occur. 

— (Informal recess.) 

MR. SILVERMAN; There is one matter that can 
be taken care of before the jury comes in, your Honor. 

I do knot know whetherMr. Brill or Mr. Rosenthal wants to 
recall Mr. Siegal from the City of New York. He produced - 

THE COURT;Look, if they want to recall him they 
will. If they don't you will, but let us proceed. 

MR. SILVERMAN; I do not, your Honor. If they 

do not -- ; c . 

MR. BRILL; I will call him, your Honor, to 
establish a fact about which we had some discussion at the 
side bar. 

THE COURT; Okay. 

(Jury in the box.) 

THE COURT; Good morning. 

THE JURORS: Good morning. 

THE COURT; Are you ready, gentlemen? 

-- -MR. BRILL; Yes, your Honor. May I recall 
Mr. Siegal for that one question, your Honor? 

THE COURT; Yes. - 



MR. BRILL; Mr. Siegal, please. 
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RICHARD SIEGAL, having been previously 
sworn, resumed the stand and testified further 
as follows: 

THE COURT; You have been sworn, Mr. Siegal. 

THE WITNESS; Yes, your Honor. 

THE COURT; Go ahead. 

DIRECT EXAI4INATION CONTINUED 
BY MR. BRILL: 

Q Mr. Siegal, yesterday when you left the stand 
you were directed by the Court to search your records at 
your offices and to bring back this morning any records 
that there are with respect to the amount of material 
excavated from the job sites, on the Watson Avenue watermain 
project. 

Have you checked your offices to see if there are 
any such records? 

A Yes. 

Q Are there in fact any records showing the volume 
of material excavated on the Watson Avenue job site? 

A No, sir. 

0 To determine as an engineer the amount of material 
subject to excavation you would have to look at the plans 
and specifications, would you not? 


A 


Yes. 
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for 


t 

And make an estimate on that? 


A Right. 

MR. BRILL: Thank you. 

I have no further questions. 

MR. SILVERT-IAN: I offer Goverilmertt ’ s Exhibit 213 

identification. 


(Government's Exnibit 213 was marked for 
identification.) 

CROSS EXAMINATION CONTINUED 
BY MR. SILVERi'iAN: 

Q Mr. Siegal, I showyou Government's Exhibit 213 
£or identification and asK you if you recognize that docu 
ment, sir (handing). 

A Yes, I do. 


Q What is that document? 

A These are computations for clean fill that was 
ordered brought into the job and placed on the job. 

Q And ti.e computations - do they relate to Watson 
Avenue? 


A Yes, sir. 

0 - And were those records maintained by the City of 

New York in the regular course of their business? 

A Yes. . 

Q I refer you to the last page of this report and 


\ 
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ask you what the figure "15,970.1 cy" stands for? 

A That refers to amount of cubic yards of clean 
fill that we paid for and placed on the job — excuse me, 
can I correct something? 

Q Yes. 

A This is not the total amount. 

Q I am sorry. Is there a larger amount? 

A The bottom line is the final amount adjusted. 

Q And that is 15,961.3 cubic yards? 

A That is correct. 

Q And that is what the City paid for for the fill 
in this particular area? . i o-jit.t . 

A That is the volume that we paid for, yes., > ^ 

Q And was that fill provided under the contract with 
Paterno & Sons, Inc.? 

A Yes. 

MR. SILVERMAN: I have no further questions. 

I would like to offer in evidence Government's 
Exhibit 213. 

MR. BRILL: Objection. This does not relate to 
the amount or the volume of excavated material. That is 
what we are talking about. 

THE COURT: V^hen you say it does not relate, 
again that is an issue of fact. 










mkbr 




1606 a 

Siegel-cross-redirect 


1551 


Let me ask you, Mr. Siegel, does part or all of 
that clean fill replace material which was taken out? 

THE WITNESS: All of this clean fill replaces — 
went into the trench. 

THE COURT: That had been excavated? 

THE WITNESS: Yes. ; 

the COURT: All right, objection overruled; 

it is received. 

(Government's Exhibit 213 was received in 
evidence.) 

REDIRECT EXAMINATION 

DY MR. BRILL: . 

Q Does it replace all of the excavated material that 
was taken out of that job, Mr. Siegal? 

A No, sir. 

0 Does it replace only a portion of the excavated 

material that was taken out of that job? 

A It would have replaced a portion. 

Q Only a portion? 


That is correct. 


^ • » 


Q. , And you do not have any figures on the total amount 


of fill excavated? 
A No, sir. 


MR. BRILL: That is all. 
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THE COURT: All right, Mr. Siegal, 

(Witness excused.) 

THE COURT: All right. 

MR. SILVERI-IAN: Your Honor, is it all right if 
I substitute a copy for the original? 

MR. BRILL: I have no objection to that. 

THE COURT: In the meantime do you want to call 

your next witness? 

MR. BRILL: Yes. 

MR. ROSENTHAL: I have a character witness, 

your Honor. Hay I call her at this time? 

MR. SILVERMAN: I have no objection. 

MR. BRILL: No objection. "• 

THE COURT; Okay. 

SISTER JANE FAGAN, called on behalf 

of the Defendant Denti, having been first duly sworn, 
testified as follows; 

DIRECT E:<AI1INATION 
BY MR. ROSENTHAL; 

Q Sister Jane, are you a member of any religious 
order? 

A Yes, I belong to the Congregation of Notre Damo. 
Q And are you a teaching sister? 


A 


Yes, I am 
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Q And in what school do you teach? 

A I teach at Villa Marie Academy in the Bronx. 

Q Do you know the defendant George Denti who is 
seated at the table here? 

A Yes, I do. 


Q And approximately how long have you known him? 

A Six years. 

Q ‘And am I correct that you know him as a result 
of his daughter attending the school where you teach at? 

A That is correct. 

Q And do you know other people who know Mr. Denti? 

A Yes, very much. 

Q And what are they — the parents of other children 

that attend? 

A Yes. 

Q What is the name of the school — Villa Marie? 

A Villa Marie. 

Q And have you had occasion to talk or to discuss 
with the people you know who know George Denti his 
reputation as a law abiding citizen or as a truthful or 
honest person? 

A Yes, there have been occasions. 

Q And what is his reputation among the people you 
know who know George Denti in respect to his honesty. 
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truthfulness and general law abiding morality? 

A While Mr. Denti's children were at our school he 
was a very active member of our --i 

THE COURT: No, Sister — fnay I interrupt you. 

You must merely answer questions, please. 

THE WITNESS: I am sorry. 

THE COURT: Will you repeat the question. 

(Question read.) 

A He is considered to be an honest man, a generous 
man and one to whom they can turn. 

MR. ROSENTHAL: Thank you. 

MR. SILVERMAN: No questions^ Sister. Thank you , 
for coming. •* co.-.iiiq. 

MR. ROSENTHAL: Thank you. Sister. 

(Witness excused.) 

DANIEL J. O'CONNELL, resumed. 

DIRECT EXAMINATION CONTINUED 
HY MR. BRILL: 

Q Professor O'Connell, having examined the plans and 
speculations and the computations — 

• •• THE COURT: You don't mean "speculations"? 

MR.BRILL: Plans and specifications -- thank you. 

Q — and the computations with respect to the 
Carmel job, which have been introduced in evidence here, 
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^ I that in connection with the construction of a 

«wage plant in Carmel, a watermain project identified here 

as Watson Avenue running for approximately three miles 

a sewer and suh-sewer project, identified here as the 

Johnson Avenue gob, and the computations from the plans 

and specifications and computations showing the total area 

on the three jobs that required excavation and/or fin, 

and assume that there is testimony in evidence in this case 

at the total cubic yardage of the three jobs that 
. that required 

either excavation and/or fill wac = 

approximately 133,000 

cubic yards; and assume further that tha^ 

that that amount, approx¬ 
imately 188,000 cubic K 

noic yards, had to be trucked eio.er 

fjTom the job sit^ ^ ^ 

to a dump or storage area, or from a 

■^orrow Pit or bank fin to the job site; and assume further 

I in connection with the dohnson Avenue job there was a 

stockpile to Which and from which excavated 

excavated material had 

» I- »..ua „„ I 

ther that at tne times in question when these jobs were * 

under construction the average normal dump truck had a 

..ecu, 

in the evidence; and assume that the evld. 

„„ evidence established 

that the truck rental for a 

for the day to average, for the 

C«™1 job, a day, for the Watson Avenue job there 

wes ,..ao a day; and for the dohnson Avenue job noj.jj a 
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day, including taxes; and assume further that the borrow 
pit from which fillwas hauled to the job site was -- 
in Carmel — was about two miles for it; and assume further 
that there is in evidence in this case that the dump site 
for the Watson Avenue job was about a mile and a half, 
within the confines of the pistol range located at City 
Island in the Bronx, which has been described as approximate! 
ten miles from the Watson Avenue job; and assume further 
that in connection with the Watson Avenue job the dump 
site has been described as being in the College Point 
area, in the proximity of 20th Avenue, approximately 
12 or 15 miles from the job site; and assume furtlier that 
also in connection with the Johnson Avenue job there was 
another dump site which was located on Flatlands Avenue 
and Pennsylvania Avenue near Linden Boulevard in the Borough 
of Brooklyn, which was approximately 9 to 12 miles from 
the job site; and assume further that to reach the dump 

« 

sites from tiie respective job sites it was necessary to i 

traverse city streets in the boroughs of Bronx and Brooklyn 
respectively, on some of which streets there were traffic 
lights. 

Assume further that there was excavation for 
utility companies, including Con Ed and the Telephone Company, 
in addition to the excavation required by the plans and 
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2 

MR. BRILL: On some of them/ your Honor. 

3 

THE COURT; On some of them? 

4 

MR. BRILL; Yes. 

5 

THE COURT: Not on all of them? 

6 

MR. BRILL; No, sir. 

7 

THE COURT; Which ones are not included? 

8 

MR. BRILL; I can tell you that those which 

9 

are included are the X series. Exhibits I and J. 

10 

The others are not. 

11 

THE COURT; The objection is sustained. 

12 

MR. BRILL: I respectfully except. 

13 

BY HR. BRILL; .. ..... __ 

14 

Q Now Professor O'Connell, ..I put to you the same . . 

15 

question and ask you if based upon the assumptions con¬ 

16 

tained in that question you can form, with reasonable 

17 

certainty, an opinion as to the total cost to haul such 

18 

excavated material from the job sites, to the Watson Avenue 

19 

and John Avenue job sites specifically, to the dump sites. 

20 

and to and from the stock pile and from the borrow pit 

21 

fill at Carmel to the job site at that location. 

22 

A . Based on the specifications and the plans. 

23 

Q And the assumptions which I put to you in the 

24 

question? 

25 

A Yes, if you would add the information "in the 




mkbr 


1614 a 

o' Connell-direct 


1559 


plans". 

Q Yes, sir, that is included in the question — based 
upon your examination of the plans and specifications and 
the computations with respect to Carmel as well? 

A Yes, under those conditions, yes, I have an 
opinion. 

Q IVhat is your opinion? 

MR. SILVERMAN: Objection. 

THE COURT: Sustained. 

MR. BRILL: I respectfully except. 

Your Honor, may we come to the side bar, if your 
Honor please? 

THE COURT: Yes. 

(At the side bar.) 

MR. BRILL: I offer to prove —— 

THE COURT: No, no, we spent all evening on 

this. You just ask questions. I do not want an offer 
of proof on the same subject. ■ 

MR. BRILL: I respectfully except to your Honor's 
exclusion of my offer of proof. 

THE COURT: You may put it in the record later, 
but you spent the last half hour last night - you and Mr. 
Rosenthal - making an offer of proof. We had a very long 

You had overnight to build upon that conver- 


conve rant ion. 
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MR. BRILL: I „as responding to his Honor. 
the WITNESS: Oh, I an sorry. 

hr. SILVERIIAN: is „r. Brill trying to elicit thro 

thxs Witness that By shining through all these thousands 
of dollars on each page "hthenatical cor^putations are being 


made! 


the court: I do not know. Let us see what the 
question is. 

MR. BRILL: The invoices reflect the charges for 
rental for trucks per day, and what I tried to ascertain 
rs Whether his oomputations with respect to the costs p..r' 
rental truck per day would be any different than'the ■ 
anlunts which he has already invited ne he has conputed. 

the COURT: And what you have shown him on the 

invoices of these five — 


MR. BRILL: 
THL COURT; 


Yes. 


is central in this case? 


— alleged truckers whose existence 


is central. 


MR. brill: well, I cannot say that their existence 


that. 


THE COURT: W#» 11 t 

Well, I can say that - i have said 


MR. BRILL: I respectfully except. 
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THE COURT; That is what you have shown him. 

MR. BRILL; I have shown — 

THE COURT; Mr. Brill, just so that the jury 

will know what he is looking ati, that is what he is looking 
at, whether you agree with the characterization or not; 
is that correct? ' 

MR. BRILL: Yes, sir, that is correct. 

-THE COURT: All right. 

Mr. Silverman? 

MR. SILVERMAN: Your Honor, I believe from 
Mr. O'Connell's testimony that he had seen invoices be¬ 
fore. Is it that he has not seen copies of these invoices 
before? Is that the reason'why he is looking at'them? 

THE COURT; Is that right, Mr. Brill? 

MR. BRILL; Your Honor, I responded directly to the 
question as to what invoices I showed Mr. O'Connell — 

THE COURT; So that Mr. Silverman can understand, 
ne has not seen any others. 

MR. BRILL; Those are the only ones I have shown 

him. 

- THE COURT; Okay. 

MR. BRILL; And I am now showing him Exhibits 1-A 
to 47-A inclusive to see whether or not there is a change, 
in view of tlie rentals. 
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A (After examining, It is going to take a little 

time for me to go through these because there are three 

or four jobs invoived, and different rates on each one, 

and we have difrernt rates on each of the three jobs that 

I testified to, so I will have to separate the rates for 
each job. 

the COURT: How long will that take you? 

the witness: Oh, just about five or ten minutes. 
the court: Five or ten minutes? 

THE WITNESS: Ves. 

the COURT: Do you have any more character 

witnesses or other brief witnesses? 

MR. ROSENTHAL: T Hr, u 

I do not have anyone here. 

THE COURT: Mr. Brill? 

MR. BRILL; No, sir, I haven't. 


THE COURT: Well, I will olv^ 

A will give the jury a ten-minute 

recess. 

(Whereupon, the jury left the courtroom., ' 

MR. brill: Your Honor, I am obliged at this time, 
in View Of your Honor's characterisation in the presence 
of the jury, and now in the absence of the jury to respect¬ 
fully move for the withdrawal of a juror, and the declaration 
of a mistrial. 
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MR. ROSENTHAL: I join in that application. 

THE COURT: Denied. 

MR. BRILL: I ask your Honor to instruct the jury 
to disregard the remarks that your Honor made character¬ 
izing the five designated truckers aboutwhom there has 


been negative evidence throughout this case. 

MR.SILVERMAN: I would like to be heard. 


I do not believe the Court characterized the five truckers. 

I believe the Court commented that the issue in the case 

was the existence of the truckers, which is the issue in the 
case. 


MR. BRILL: 


Well, that is the characterization 


I refer to. 

THE COURT; Yes, I believe it to be correct. 

If it is not correct then I will simply report to you and 
to the 17th floor that I do not know what I have been 
listening to for almost nine days, but, in any event, 
all your applications are denied. 

MR. BRILL: Thank you, sir. 

THE COURT: One of the alternate jurors wants 
to make a phone call. i am giving him permission to do 
that. 


MR. ROSENTHAL: Might Mr. Denti go to the 
washroom during this period? 
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the COURT; Yes. 

1 an. going to ask Mr. O'Conneli to stick right 

here and make his computations and let the clerk Know 

ism^diately when he is tnrough, and we will reassemble 
promptly. 

(Short recess.) 

(Jury not present.) 

THE COURT: Are you almost through, Mr. O'Connell? 
THE WITNESS: About halfway, your Honor. 

the COURT: You said Vive minutes. It is now ten 

minutes. 

You are not through? 

THE WITNESS: No, I am not. 

THE COURT: Well, please try to move it along. 
the witness: well, 1 am doing my best. There are 
different jobs here, and I am trying to separate them. 

THE COURT: (To counsel) l came out because 
1 assumed that Mr. O'Connell was about through, but he says 
he is only halfway through. 

(Short recess.) 

MR. SILVERMAN: Your Honor, these are the copies 

of the indictments that the Court requested. l will give 

them to the clerk now, and if there ftr-a. 

II tnere are changes to be made 

we will make them later. 
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THE COURT: They are Xeroxes 


of what counsel 


a1read 


r 


MR. SILVERTIAN: Yes. 

THE COURT: Do yoU'gentlemen want to see them? 
MR. BRILL: There is no back On them. 

THE COURT: Okay. If you give them to the clerk 
he will pass them along and see that the jury gets them 


at the proper time, unless they need changes. 

THE WITNESS: I am finished, your Honor. There 
were a large number of pages in the back that I thought v;ere 
bills but I am finished now. 

THE COURT: Good. 

Let us get the jury back. 

(Jury in the box.) 


BY MR. BRILL: 

Q Professor O'Connell, have you examined Exhibits 

1-A through 47-A inclusive? 

A Yes. 

Q And have you determined the rental charges on each 
of those? 

A The average rental charge, yes. 

Q Having done that, in light of your previous 

testimony, are there any changes with respect to the 
figure which you previously gave us as to tne truck rental 
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Charge per day for the Carmel job? 

These show a slight increase. i gavejou - 
Q $98.66. 

A Well, this shows $104. 

0 S104; and how about Watson Avenue? 

A Watson Showed a little less - „5.68, and 1 

believe I gave you — 

0 $96.80? 

A 80 cents difference. 

0 And the Johnson Avenue job? 

' «h just a little bit higher. itn.n 

• I gave you S 102 and some cents. 

> $106.12? 

A I say $106. 

0 S106, and you previously gave us S102.35? 

A Right. 

Q Now having examined those exh^K^g- 

exhibits and having 

given us the new figures, assume that I put to you the 

hypothetrcal guestion again which X put to you with respect 

to the reguired number of truch days, do you have an opinion 

respect to the reguired nu^^er of truch days on those 
three jobs? 

A I have an opinion as to the reguired hunger of 
truck days. 










1623 a 


mkbr 

Q 


O'Connell-direct I 55 

Will you tell us, please, what is that opinion? 
MR. SILVERMAN: Objection., 

THE COURT; Sustained. 

MR. BRILL; I respectfully except. 


Q Assuming again that I have put to you the 
hypothetical question that I did earlier, do you have an 
opinion as the total cost of hauling? 

The question is, do you have an opinion? 

A I have an opinion. 

Q Will you state that opinion, please? 


MR. SILVERMAN; Objection, your Honor. 

THE COURT: Sustained. 

MR. BRILL; I respectfully except. 

I have no further questions. 

CROSS EXAMINATION 
BY MR .SILVER^ 1 AN: 

Q I have a few questions to ask you, sir. 

® Connell, under what name do you practice? 
A Daniel J. O'Connell, consulting engineer. 

Q Are you paid under that name, sir? 

A Yes. 


Q And how long have you been retained or had you been 
retained by Paterno & Sons, Inc.? 


A 


In this job? 












mkbr 


O'Connell-cross 


15G9 


Q In any job. 

A Oh, the first professional attention was back in 
1964. 

Q Is it correct, sir, that in relation to 1965 you 
received a total of $3,650 from the firm? 

A That's about right, yes. 

Q Is it accurate to state, sir, that in the year 
1966 you also received payment from the firm? 

A Yes, to the order of ~ I don't remember exactly 
but somewhere between 700 and $1,000, if i can remember. 

Q Is it accurate to state in the year 1967 you 
received money from this firm? 

A Yes, definitely. 

Q Is it accurate to state, sir, that in the year 
1970 you also received money from this firm? 

A '70? 

Q Yes, sir. 

A I have no recollection of that, but if you have 
the record, i will concede it. I have no recollection. 

Q Would it refresh your recollection to say that 
in June 18, 1970 you received $600 from the firm of 
Paterno & Sons, Inc.? 

A I remember receiving a check for $600, yes. I will 
take your word as to the date. 
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Q Don't take my word, Mr. O'Connell. 

A Well, I have to. I have no recollection as to the 
date, but I do have a recollection of receiving a check 
for $600, yes. 

Q When were you retained by Paterno & Sons, Inc. 
in relation to this particular job? 

A AboutbMO and a half weeks ago. 

Q Do you recall, sir, whether or not it was before 

February 6, 1974? 

A It must have been a few days before that — what 
day is February 6th of the week? 

Q It is a Wednesday. 

A Yes, it was before that — it was the Friday before 
that. 

Q Now, at that time, sir — 

MR. BRILL: Your Honor, is any of this material 
to this case? Does it come within the scope of the direct? 
I object to it. 

THE COURT: Overruled. 

MR. BRILL: I respectfully except. 

I move to strike the last two questions and 

answers. 

THE COURT: Denied. 

MR. BRILL: I respectfully except. 
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MR. DRILL; I am objecting to the entire line, 
your Honor. If it is to be continued I object to it as being ■ 
irrelevant and immaterial. 

THE COURT: I cannot rule on an entire line. 

He has withdrawn the last question, and when you hear the 
next question and you have an objection to it, make it and 
I will rule on it. 

BY MR. SILVERIiAN: 

Q Mr. O'Connell, did you make any computations 
with regard to the Juniper job? 

MR. BRILL: The what? 

A Juniper? 

Q Juniper job. 

A No. 

MR. BRILL: I object to that and move to strike the 
answer as not being relevant or material. 

THE COURT; Mr. Silverman, will you respond to that? 

MR. SILVERflAN: Yes, your Honor. This is a job 

that I believe was mentioned previously in the trial that 
was done by Paterno & Sons, Inc. during the years in question 
and it relates to how much money they spent during these 
particular years for trucking expenses. 

THE COURT: Will you e.xplain the ground of your 

objection, Mr. Brill? 
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MR# BRII#I#; Yss cir* t j 

» sir. I do not think there is 

any issue about the Juniper job. 

the court: isn't there evidence that some of the 

trucking expenses of this corporation related to the 
Juniper job? 

BRILL: If there iS I do not frankly recall, 

the court: is there not - well, let me put 

It differently, because I am not sure. 

Bet me ask whether there is or is not one or more 

Invoices in the batch numbered from 1 -r to 47-A, somethin, 
like that -- 

MR. BRILL: I do not recall it. Judge, but if 
your Honor believes there is — 

THE COURT: I do not know t 

nor Know. I am asking. 

Mr. Silverman? 

MR. SILVERMAN: I am not positive, your Honor. 

in order not to becloud the record I „iu withdraw the 
question. 

THE COURT: All right, then I will strike the 

nnewer. The Jury will disregard the answer to that guestion 
BY MR. SILVERMAN: 

Connell, in relation to these particular 

jobs that we finally selocti»H i-u 

iiy selected as the ones that you made your 

computations and evaluations on, what records did you 
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request to Hr. Brill that you used in order to make these 
computations? 

A Plans, specifications and any office records that 
were available in the absence of plans and specifications, 
particularly on Carmel where there were no plans — they 
had disappeared. ' 

Q Would it be relevant, sir, making your computations j 
as to the expenses paid by the corporation for trucking 
expenses at those particular job sites? 

A I do not understand your question. Would you repeat 

the question? 

(Question road.) 

A Oh, yes, definituiy. 

Q And did you ask Mr. Brill for all the records that 
the corporation had in relation to trucking expenses that 
were incurred by the corporation at those three job sites? 

A Yes. 

MR. BRILL; I am going to object to that. I do 
not think it is a relevant question, your Honor, and I object' 
to it. It certainly does not go to anything concerning 
which he testified and which has been excluded by your 
Honor. 

MR. ROSEHTIIAL; I submit further it is an unfair | 
question because Hr. Silverman knows that the only thing j 
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2 \ li 


Professor o'Ccnneil coulci use „ould uu material that „as in 
evidence in tije case, and all -- 

iHE COURa. .,ov/ look, if you are going to accuse 
counsel of asking an unfair question based on facts that 

you say ho knows, co.a to the side har and wo will discuss 
it. 

MR. ROSKimiAL: All right. 

MR.SILVElfhMl: Your Honor, to respond to Mr. 

Rosenthal, I propose to respond i„ front of the jury. 


bar. 


THE COURT: Vos. Hereafter do it at the side 


Vou r.ay respond, 


MR. SII.ViJR'-’-\'J • T'nrac-^ • * 

■ • nose invoices were put in evidence, 

X bolieve, on the first day of the trial. „r. O'Connell 
is now testifying i„ the third week of the trial. 

I believe that there were available to him to be examined 
If the defense sought to give them to him. 

MR.ROSEOTHAL: Ko question about that. Hr. Silverman. 

^6 bills for truckino -- j 

9 and we do not pretend to 

claim that there has been marked into evidence in this 

eviuence in this courtrsor. 

in this case all of the bills for trucking received by 

1 and paid by Paterno s Sons. Inc. in respect to the three . 

( iebs or tho five jebs in question. ' 

I ■ Tnd COU.RI: fall, since the thing has come up in 
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a form that I v.’ould just as soon avoid, if possible, gentlem?:., 
I will say that I perceive nothing unfair about the question. 

It seems to no to be proper cross examination in line of what 


happened on direct, and the several objections are over¬ 


ruled . 


Please proceed. 


MR. ROSENTHAL: 


I bow to your Honor's ruling. 


BY MR. SILVER:1AN; 

Q Mr. O'Connell, you did request of the corporation 


and of Mr. Brill for any records that they had to substanti¬ 
ate trucking expenses, is that right? 

A That was in evidence, yes. 

Q Okay. Did you examine either these documents 

I 

or copies of these invoices prior to coming to Court today? 
A You're referring now to Government's Exhibits 1-A 


to 47-A? 


Yes, sir. 


A The first day I have seen them. I had an exhibit - 
what was it? — X and I and J. 

Q You have never seen these before? 

A Never saw then before until they were shown to me 

now. 

0 I believe you testified — correct me if I am 
wrong — that — 
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HR. BRILL: I nm going to object to this, if your 
Honor please. This is the kind of question your Honor would 
not permit ne to ask. 

THE COURT: Yes. Ask the question. 

Q Mr. O'Connell, what was the total amount of 
excavated material that you testified to that had to be 
removed from the ground on these three job sites? 

A Let us get it straight. Are you referring to 
excavated or trucked? 

Q Before it ever came out of the ground, sir. 

A Before it ever came out of the ground? 

Q Yes, sir. 

A All right, that is a good qualification -- a good 
definition. 141,507 cubic yards on Carmel, V.’atson and 
Johnson Avenue. 

Q Sir, you testified to a 188,000 figure. 

A That is right, on the bulk. In other words, 

the 141,000 became 188,000 when the structure of the soil 
was broken up during the excavation process. 

Q Now, sir, didn't you also testify that the bulkage 

is created by 15 per cent variance -- in other words, the bulk 

would increase by approximately 15 par cent when removed 
fro.'i th.e grcu.-.d? 


A 


That’is right, of its original ground volume -- 








r 










I 


1634 


1 

nkbr 

O'Connell-cross 



1579 

2 


J^iynt, sir, but is it accurate to state that you 

3 

have no personal knowledge of this double handling? 

4 

A 

On, yes, i do. The specifications show it 

5 

spaoifioally, end the plans show it speoifically. The 

6 

Plans Show a storage site, where it .ust be stored, and 

7 

the specifications require it. 

8 

Q 

That is per the contract? 

9 

A 

That is per tJie contract. 

10 

0 

But is it oorreot to state that if we take the 

11 

141,000 

out of the ground — 

12 

A 

Yes? 

13 

'2 

— and put it on tJne side right next to where 

14 

it was taken out it would be 163,000? 

15 

A 

That is right, sure, no question about thati 

16 

0 

h-ow you testified as to ti.e size of the trucks 

17 

that you 

estimated were used on this particular job. 

18 

A 

Yes. 

19 

Q 

Sir, how many wheels does a 10 oubio - what do you 

20 

call it? 


21 

A 

10 cubic yard truck. 

22 

Q 

10 cubic yard truck have? - 

23 

A 

It's got 8 in the rear and 2 in the front. 

21 .'i 

1 


i-iicueo r.a? 


25 


A 


8 tires 


3 v/hools. 
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When you say "v/heels" — 

Q Wheels. 

A -- what you really mean are the number of tiros 

Q Absolutely. 

A — because the wheels are double wheels. 

I could say to \ou that there are four wheels in the back 
but that would be misleading. There are 8 tires _ 

4 wheels and 8 tires in the back. Let us say a tire is 
a wheel for our purposes. 

Q Let us call it a tire. 

A Tires, so that \/e understand one another and get 
a true picture. 3 tires in the rear, 2 in the front -- 
10 tires -- we would say a 10-wheeler truck. 

Q liow many tires does a 15 cubic yard trucl: have? 

A Well, now it is one-half again. The 8 in the 
rear but it would be four in the front. 

Q I have seen on toe road — as a natter of fact I 
saw one coning in this morning toat had 8 wheels. 

Would 18 tires — 


THE COURT: Yes, don't tell me what you saw this 
morning or any other time. Just ask questions. 

Q What size cubic yard truck has 18 tiros? 

..R. T.'.ac is cbiectaa to. 

TriE COURTi On white ground? 









mkbr 


1636 o 


O Connell—cross 


MR. BRILL: Dooause thore is nothing here to 
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de.-.,onstrito or show that thoro was any such truck. 
THE COURT: Mr. Silvornan? 


MR. SILVERTIAM! 


I am trying to — 


the court: He is objecting on the ground that 

it is irralevant. Why is it relevant! 

I MR. SILVtRtL\.Mi It is relevant because Mr. O'con.neli 

adu an estimate as to the size of the trucks that were j 

used, and l want to know whether or not the size of the 

truck that has 18 wheel*? ,• a. 

» what itscubic square footage is. 

the COURT: Yardage. 

MR. SlLVEiTlAM: Yardage is. 

THE COURT: I w,ii 

will allow a substitute motion to 

strike. Let me see what happens. 

A Vou will have to tell me the type of truck. 

If it was a concrete truck, that is one type of animal; 

wnereas a dirt truck is an entirely different animal. 

Whereas a dirt tmoi- ? * 

truck IS an entirely different animal. 

0 I am referring to dirt trucks specifically. 

A An 13 wheel? Then you are including the tractor. 

Q Yes, sir. 

MR. BRILL: T:,at adds something else, 
ihat ivould UQ a and a_ 

* V J 

• •R. ililiLL: Eiccusc • ' 

>-» t.iat aua.? something else j 
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that we haven't had in the 


case. 


THL COURT: Okay; I v/ill allow it subject 
to strike. 

MR. BRILL: I respectfully except. 

A That would be 8, 8 and 2. 

Q Yes, sir. 

A Are you sure it wasn't a trailer? 

Q No, sir. 

A Well, you are carrying 62,000 — 
linit of 65,000 pounds, 
truck. 
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to a motion 


carrying the 
which is going to run, a 20-yard 


w And •...■.idt typo of truck -could do usou to !,dul dirt 
over a distarca that would be one mile? 

A Any size truck you -cant, anythin, that is availadio 
Q Would you use tne 20 — 

MR. BRILL: Bneuse iza, this is the area concerning 
whic.i I was not pernittod to ask questions. This calls 

for a speculation, estimates on the basis of which there is 
nothing affirmative. 

MR. SILVER:l\N: I am trying to establish whether 
or not there was a different type truck that would be used 
for a one-mile run as compared to a 20-mile run. 

raisoi: n nu<b*iiLicn 

why Should I alio-..- -.-ou to uo -..zat urncu I JiJ not allow the 
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witness to give his own estinat^- in ^ 

«-i>tir.iate in any event? 

HR. SILVERiMAN: I v;ill wi^^,1v•a., • *. 

Ill \vitnuraw It, your ilonor. 

■nm COURT: AU riyht. 

MR. SILVRR.:^„: j ,,,3 „„ further questions, 

your honor. 

Redirect exajiination 

BY MR. BRILL; 

Q In 1965 when you received 53,000, did you perform 
any services for that money? 

A Oh , yes. 

Q It wasnt a gift, was it? 

A ‘>'0. I'r.i not tiiat lucky. 

0 It wasn't in anticipation of this case, was it? 

A In 1965? 

Q Yes. 


MR. SILVERl-lAN; 
A No. 


Objection, your Honor. 


I n sorry, your Honor. l thought you had ruled. 

the court.. do you really want to ask him that, 
Mr. Brill? 

MR. BRILL; i do. 

THE COURT; liTnetSor 

• ther tni., corporation was doing 

laC.Mjtninj i:. anuicij,auio:a of t.-.iu case? 

MR. BRILL; !.'o, but -- 
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i v.i LI .Tu.utaiii tiia oiijocuion, 
.'li’’. li'dLL: I rr'jspcjctfully o:'ccot. 
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In IJu'I', -ou r.:!c--}ivpd frcn 


iO [, Scnn, 


5 Inc. a pay;nent of fron ^700 to $1,000, .did you portorm ncr- 


6 vices? 


Yes. 


Q For the corporation? 


A Yes. 


?,5 •• 


0 That's wasn't a gift? 

A ;;o, tnay were profcssioivai servif.-es. 

ii In 1 jo 7 .-Ir. Silveri.ian Seli^.l you received sopuj no;'.ev 

»» kviMnviair hot/w.uu:. 

SILVERILTvrj: Objectibn, your donoi*. 

Tliil COUHT; Sucitnincu. 

MR. ilRILL: I willl witiidra\; the question. 

Q Do you roruenber how much rr ceived in 10C7? 

I only have a racciiuction of a 
Q Approximately. 

A Of approximately $C00. I think it was GOJ soma 

acia dollars. 

Q Did you perform services for that payment? 

A Oh, yes. 

a In 197^# whM you rtxc^iumfk youf^^rhrm 

•..rv'.".ij , ..'Oi >ei v ^.e.: c.u.t? 


i 
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A Yes. 

Q Have you been paid in o^der to testify in any 
prticular way, Professor O'Connell? 

A I am never paid to testify, Mr. Brill. I am under 
oath. I can't be paid to testify. I'm paid for my time 
and my Knowledge, preparation, conferences with you, analysis 
of the job, never for testimony. I can't be. 

Q Do you expect to be paid for the time and services 
which you render in this case? 

A I have been paid prior to coming into this courtroom 
No contingency in my testimony, Mr. Brill. 

Q Do you mind telling the Court and jury how much 
you have been paid? 

MR. SILVERTIAN; Objection, your Honor. 

THE COURT: I will allow it. 

A My total bill for my services was $3,500 and 
1 have been paid that. 

MR. BRILL: Thank you. 

MR. ROSENTHAL: May I ask a question, your Honor? 

THE COURT: Yes. 

RECROSS EXAMINATION 
BY MR. ROSENTHAL: 

Q Professor O'Connell, there has boe.n a lot of talk 

I 

here about cubic yards and I an certain you and the de- j 
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fendants and Hr. Brill know what a cubic yard is, but 
everybody doesn't. Will you please describe it for the 

benefit of the jury? 

A A cubic yard is a volume 3 foot wide, 3 foot high 
and 3 foot deep, so you get the volurae by multiplying it, 
the widtii, 3, by the height, 3 feet, and then multiply 
again by the depth, 3, 27, so that a cubic yard contains 

27 cubic feet. 

MR. ROSENTHAL: Will your Honor give me just a 

moment? 

(Pause.) 

MR. ROSENTHAL: I have no other questions. 

MR. BRILL: I have a fev;. 

REDIRECT EXAMINATION (continued) 

BY MR. BRILL: 

Q I show you one of the photographs in Exhibit AQl andj 

I 

I 

invite your attention to the dump truck v/hich is portrayed 
there. Can you tell fronexamining it what its size is? 

MR. SILVERIlA^^: Objection, your Honor, it is not 

proper redirect. 

TiiE COURT: No, but I will allow it. 

A Yes. 

Q Can you to^l us what it is, please? | 

A It is a 10-oubic yard truck. j 
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here, your Honor 1 

WILLIAM F. MULLEN, JR., called • J 
as a witness in behalf of the Defendant Denti, after 
having been duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. ROSENTHAL; 

Q Mr. Mullen, what is your business or profession? 

A Insurance broker and agent. 

Q Are you associated with any f^rra? 

A Yes, sir, I am. 

Q lihat is the name of it? 

A Clason & Lee, Inc., a division of Frank 0. Hall. 

Q Where are you located? 

A 32 Court Street, Brooklyn. 

Q Do you hold any office with that firm? 

A Yes, I do. 

Q What is it, sir? 

A President. 

Q As an Insurance broker do you or your firm or 
have you through the years done any business with construction 
people and the like? 

A Many. That is our specialty, sir. 

Q Do you know tlie defendant George Denti? | 
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About how many years have you known him? 

20 years plus« 1 couldn't 5 ^ve you the exact 


1589 


period. 


Q Do you know other people who know George Denti? 

A Yes, sir, I do. 

Q Are they people that are in the construction 
world or the construction business? 

A They would be primarily people in our office and 
the people from the different companies. 

Q From different companies? 

A Insurance companies. 

Q Does your company also cover rentals, rental 

concerns, equipment rental concerns and the like? 

A Yes, sir, we do. 

Q Among the people that you know who know George 
Denti and whom you know, have you ever had occasion to 
discuss the reputation of George Denti for truthfulness or 
veracity and for honesty? 

A Yes, I have. 

Q And general moral fiber, as it were, general 

good citizen character? 

A Yes, sir, I have. 

Q Do you know what tJic reputation is of George Denti 
among the people you know v/ho know him as to truthfulness 
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and veracity; do you knov/ what his reputation is in that 
respect? 

A It is excellent, sir. 

Q Do you know what his reputation is for honesty, 
for honorable business dealings, shall we call it? 

Ay Excellent. 

Q What is his reputation as to general moral fiber 
or good citizenship, as it were? 

A The same, sir, excellent. 

MR. ROSENTHAL: Thank you. 

MR. SILVERt'IAN: No quc ions, your Honor. 

THE COURT: All right, Mr. Mullen. 

(Witness excused.) 

MR. ROSENTHAL: Your Honor, Mr. Silverman and I have 
agreed that certain questions that were propounded to 
George Denti before the Internal Revenue Service on 
July 28thand August 5th, 1971 and certain answers that were 
given by Mr. Denti on those dates might be read to the jury, 
just as he did earlier in the government's case. 

MR. SILVERMAN: That is correct, your Honor. 

NR. ROSENTHAL: And Mr. Silverman has been furnished 
with a copy of the proposed reading and we have reached 
an agreement as to which questions should or should not be 
read. 
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Tfli: COURT: Go ahead. 

MR. ROSENTHAL: With your Honor's permission, 

I will do so at this time. 

This refers to the questions and answerr, the 
questions propounded to George Denti and answers given by 
him on the 28th of July, 1971 before the Internal Revenue 
Service and I believe it is fair to state that the 

interrogator was a Special Agent Ayres assisted by Agent 
Rizzo. 

Is that correct? 

MR. SILVERMAN: I would just like to ruler to ther 

as questioners. That is what they are, asking questions 
and receiving answers. 

MR. ROSENTHAL: He was the man who asked the 

questions. 

MR .SILVERT-IAN; That is correct. 

MR. ROSENTHAL: I didn't think the word 

interrogator had any bad connotation. If so, I wouldn't 
have usedit. 

"0376: Mr. Denti, I realize that I forgot to swear you 
in. Do you swear that the answers you have given have been 
the truth, and nothing but the truth, so help you God? 

"A I do. 


I 

I 

I 

» 


0395: 


Wno would be involved with this particular 
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A This job at VJatson Avenue watermain job was run 
by James O'Reilly. 

"Q396: O'Reilly have any knowledge of this invoice? 

A I can't answer the question, Mr. Ayres, 
because I don't understand it. You have to make the 
question a-little plainer. 

"Q 397: Well, George, did O'Reilly furnish informa¬ 

tion on the job company sheet, or some kind of a slip to 
indicate that tis work was done? 

"A Yes. 

"Q398: Who contacted Catenzaro to have him come on tae 

job, O'Reilly or someone else? 

A Could have been O'Reilly direct, or Taff Trucking, 
or one of our foreman, Sal Fagone, F-a-g-o-n-e, Bennie 
Trapani, T-r-a-p-a-n-i. 


Q480: I'm showing you a check No. 12069. Tell 

me the amount of the check and entails on the check. 

"A I was presented with a Paterno & Sons, Inc. check 
No. 12069, dated May 8, '68, madeout to Michael Catenzaro, 
in the amount of $3,063.03 and signed by Michael Paterno. 
"0481: Do you know Michael Catenzaro? 

"A No, sir. 

"Q482: Do you know who wrote his name on the check. 





ncbr 


1648 a 


I mean as payee on the face of the check? 

A The girl, the bookkeeper, either Louise Forte or 
Anne Altro. 

'Q483: Was this check certified?? 

A Yes, this check was certified. 

0484: V/hat's the usual procedure in certifying a 

check? 

A It's presented at our bank. 

"Q485; v;ho presents it? 

"A Whoever wants it certified. 

0486. Lxplain the usual procedure, please. 

"A The usual procedure of a check being certified — 
either the payee or the payer can present it to the bank 
to be certified. That's the usual procedure. I mean, I've 

presented checks that I've had to use for bids to be 
certified. 


"0487: Did you, by any chance, present that check to 

be certified? 

A No, sir, no reason for me to present this check 
to be certified. 

"0491; Who is Sam Laspina? 

"A Samuel Laspina, L-a-s-p-i-n-a. 

"0492; iiis address? 

"A lie's in the Bronx. 


I don't know his addre.ss. 
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Hs s cinothsir tcuckn^n whom v/6 hsve usGd as a central clearing 
office. I guess — we would order trucks through him 
and he v;ould get them for us, how many we needed, tv;o, 
three, four, five, whatever amount, so as to eliminate the 
process of having to call 12 different truckmen when we v/ere 
looking for 12 trucks. 

"Q529; Were all Catenzaro's invoices, as well as 
the Aurrichio invoices for rental expenses or equipment 
expenses? 

"A Yes. 

”0538: You know? It's not John? 

A Yes, there's a firm in Queens by tJie name of 
Aurrichio and Tuccella. I think they're located in 
College Point of Whites tone — Sonny Aurrichio and Jack 
Tuccella, I know. 

"Q 539: Do you know whether- they have done, these 
parties that are located at College Point, did they do work 
for Paterno? 

"A Years ago they did work for us in rental of equip¬ 
ment, but we were billed under the name of Aurrichio and 
Tuccella, and I understand that they go under the name of 
A&T Excavating, I think . 

"0540: Did they have anything to do with tiiat 

Aurrichio invoice or Tuccella? 
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"A .:ot to ,.,y knowledge. !•,, only ansKoring the 
original question, your original question as to whether 
I lino-./ an Aurrichio or Tuccalla? 

"0541: Mr. Denti, requested that the Interview 

he tertunated beeause of the time element, and that it is 
hereby agreed that we will continue tomorrow morning at 


10 o’clock.. 


"Anything else you wish to say. Hr. Denti? 


“A No." 


I amnow reading from excerpts of the questions 
and answers given by George Denti before the Internal 
.\w.-Vd;au.; Sorvj.cti on Auju.st j, 1 ^ 71 ; 

"Qll: What is it? 

It .e a Patf.rno & Sons, Inc. chek dated June 22, 
1905, 1 . 0 . 6847, paid to the order of Arthur La^ravitch, 

I* a z-r-a-v-i-t-c-h, in the amount of $ 1 , 640 . 

’’Q16: Was tiis cneck endorsed on the reverse 


side? 


"A. Yes, sir, endorsed by Arthur Lazravitch. 
"017: Do you recognize this signature? 

"A As being Arthur Lazravitch? 


’018: 


Yes. 


'4 * 

"Q 2b: Do you knev/ v/ho casnod this check? 
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•■A :;o, sir. Lxcuso Do I know the individual 

that cashed the check? 

’•Q27: Yes. 

A I do not know Arthur Lazravitch, 

"Q2C Do you know anyone else who nay have cashed 
this check? 

"A No, sir. 

"Q29: Do you know or have you any knowledge of anyone 

who obtained the proceeds fron that check? 

"A No, sir. 

Q 160; You know /vrtnur Lazravitch? 

"A No, sir. 

"0161: You know anyone v.'ho raay have received the 
proceeds of that check? 

"A We paid the check to Arthur Lazravitch, Ur. Ayres. 

Q162: Do>ou know anyone else, other than Arthur 

Lazravitca, v/ho nay have receivea the proceeds of that 
check? 

"A No, sir. 

"Q203: Can you tell ne anything about Arthur 

Lazravitch? 

"A In wliat respect. Nr. Ayres? 

"caoyi does he doj Poes he any trucks? 

A I icnow Nr. Lazravitch to be a truckraan because 
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of the business we have nad with hir.u 

"I nean — I'ra trying to be helpful. Gerry. 
Artliur Lazravitch could be sitting in that corner" — 
(pointing to the corner) "or any nany may wallc in and say 
hello to ir.e; I may hace seen him a dozen times in my life, 
and I say hello to him; he may be Arthur Lazravitch, 
but I don't know him to be Arthur Lazravitch. 

"Q205: In other words, you don't knov/ Arthur 

Lazravitch? 

"A No. 

"Q20b: You don't know anything about Arthur 

Lazravitca personally,c.o you? 

"A No. 

"Q219: I'm shov;ing you check. No. 1050 3. Can you 

identify it, please? 

" (VJitness looks at aforementioned document.) 

"A It's a Paterno & dons, Inc. check No. 10503, 
aated June 13, 1967, paid to the order of Anthony Terrotta, 
in the amount of $3,900.60, and the checl; was signed by 
N.ichael Paterno. 

"Q221; v.’as it endorscu on the reverse side? • 

"A Yes, it v.'us endorsee Ijv Anthony Forrotta. 

"Q21S: you Knai^ d^iyoAO u)/io »>ay liat'o the, 

benefit of tiiat c.'.cck? 


23 
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"A You ir.jan other than Anthony I'errotta? 

"Q226: That's right. 

"A No, sir. 

"Q223: I'n showing you check No. 963. Can you identify 

this, please? 

! 

"(Witness looks at aforementioned document.) 

"A This is a Paterno & Sons, Inc. check No. 960, 
dated i.’ovenbor 4, 19 68, paid to the order of Anthony 
Ferrotta in the amount of $3,134 and the check was signed 
by flichael Paterno. 

Q239: Was the check endorsed on tiie reverse side’’ 

> yes. 

"Q290: Who was it endorsed by? 

"A There are tv.-o endorsements. The upper endorsement 
says Antnony Ferrotta. The lover endorsement says 
Vin Rao, V-i-n R-a-o. 

”W291: Do you know Vin Rao? 

"A I do not. 

'Q292: Did you ever have any occasions to have any 

transactions with Vin Rao? 

"A No, sir. 

"Q293; Did you ever refer anybody to go to Vin Rao? \ 

/'oT wftat (iurf>osel 

"Q294: For any p’-irpose . 
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"A llo, siiT. 

"Q‘i47; Did you pay any cor.unissions to Taff or 
Laspina for socuring the-B-a services? In othdr v.'ords, 
did they get anything from you? 

"A Not from me. If they received it the other way, 
I don't know." 
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rests. 


SilvGrinan? 


f’R. R0Sn’JT!I7vL; 


The flol’ondr.r.t r-oorrro nonti 


TI'R COIJR'’’: Do vou have ^n''thinn else, 'Vr. 


MR. SILVER.'IA'J; No. 

THE COURT: You rest? 

MR. SILVI!P.*'AN: Just ono reouest I v.’oulcl 

like to malte after you excuse the iurv. 

THE COURT: I am goino to give vou arecess 

of a fev; minutes duration while we nlan the ne.'t steos, 
ladies and oentlemen. V’e will be with vou soon. 

(Jurv absent) 

MR. I would like to brine to the 

Court's attention one metter. I believe it was in the 
first or second day of the trial Mr. Rosenthal made an 
offer of uroof in relation to the fact he was ooino to nrovr 
that in relation to the Camel job that •^nuinrent v/iss to he 
shared betv/een Paterno r. Sons, Inc. and two connanies, one 
by the name of FfiF or Fredorico and the other bv the name 
of Balport. I believe there has been no evidence 

nroducod bv the defense in relation to nnv of these 
P^op1.0 ssK 'tfitttr (^uoftrSosrs ot 39^sw(?ts that icwre 
aaKod In re 5 ^«715e-to -tn&t of fae stricken. 

It's ny recollection, ’'our 
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Honor, and I nay have nrred in that I rnav not have* 

tho connanios. But it's nv rocolloction that 
cross-o>:anir.aticn ot Janos O'Rcill'' did dovolon that thoro 
v;ere two other jobs boincr nerforned at Camel at the sane 
tine as the sewer treatment nlant job v;as, and that there 
-as interchange of couionent between Paterno and the 
contractors doing the other two iobs. 

Mv recollection very franklv is that I don't 

think it was brought out — was it Belnort? 

MR. SILVERMAN: Balport. 

MR. ROSENTHAL: Balport and FtF or 

Frodcrico. But it v;as nointod cut there were tvro other 
■obs beine conducted at the same tine as the sewer treat¬ 


ment Plant. 


THE COURT: I certainlv can't remember 


these lines of testimony. Mr. Silverman, vou will have 
to find v;hat '’ou are talkine about and pinpoint it. 

Mr. Rosenthal, vou will have to find what vou are talkinn 
about and with the concrete materials before me I 
will make whatever rulina is proper. 

MR. SILVCr.MAN: Just a housekeeping natter. 

T?!E COURT: I can't do housekeeping vd.thout 

yharm^ha how loarcy xru y*»t« to 

need for summation, Mr. Brill? 


T 
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sufficient. 


••R. I;RILL: 


I thi:'.’: nn hour •ihculc’ bo 


suf ficient. 


THH COURT: I should think it should bo 

Mr. Rosenthal? 

MR. POSENTMAL: I niaht need a little 

lonqer. 

THE COURT: h’hv? Do vou have less evidence’ 

MR. ROSENTHAL: I think nost of the v;oinht 

has been throvm on to ny client. I think I need an 
hour and a half. 

SILVnr.'^'l': is it the 1nt''ntion of the 

Court to have the oovernrent su.e uo todav? 

T!!E COURT: Mv intention is nerhans you will 

all sun up today. First ansv.'er my question and then I 
v*. 11 fioure out where I cro. 

MR. RILVERM-Vl: • I v.’ould say an hour and a 
half as a balloark fioure. 

THE COURT: vrhat does that roan, not irore? 

I v;ant a naxinum. 

MR. SILVERMiAM: Maxinun two hours, nininun 


one hour. 


MR, BAitt: Just to be Sxfe, t <JoT»'t 


thi.nk I will exceed an ho.:i* 


but I ni-ht buv ton or 
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fitt 3 cn ninuten beyond that. I v.'ill try to Imit 
nyself to an hour. 

HR. P.OFn^’TnAL; I trv to rive v?hat T 
honestly believe is the absolute minimum that I will take. 

I hope I can keeo it down. 

THE COURT: VThat is vour pleasure about the 

arrangem.ents for svimminn up and chareinp? 

MR. SILVERHAH: If I mav bcoViest the aovern- 

nent sum uo tomorrow, in view of the fact that the last 
ratter of business on yesterday, the Court asked the 
defendants on hov; much longer the case vrould run. It 
^/as mv understands na it v;ould rim a minimum of at least 

! orir more dnv and oossihlv loncer. 

Rased unon that, vour I’onor, last nioht I 

spent mv time doinc other material in reference to the 
witness that v/ould be on the stand and not oreparinq the 


-O » 


summation. 


MR. BRILL: I didn't orenare a summation 


Judge, I v;as working until late last nicht v;ith Mr. 


Rosenthal. 


THE COURT: On what? 

MR. PRJLI.: On what v.’e exo^oted to he able 

to to. tmist sa/ -fco you ny pi&w HwrV chinked a 

result of vour l;ooor'-^ ruliM^. I torninato^' o.-.rlier 
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t-'.an I tliouaht I v’oiiJd. Thus I could not nro'^rire n 
sumation. 

TI’E rol’P.T: V’o ar'^ not ooina to v;anto tho 

afternoon. 

MR. BRILL: I an aoreeablo to that. I 

thinh ’.:e should all sum uo the sane dav. I think that is 
cvistomary and I assume vour Honor v.’ould charae tomorrow. 
MR. SILVER:iaN: May I be heard? 

THE COURT: Just a second. V7o can't sum 

up tho same day unless you are rcadv to sum up in about 
ten minutes. 

rrR. BRILL: I :/ill follow “'r. Rosenthal. 

THE COURT; Mr. Rosenthal? 

MR. ^.OS^^7THAL: ' If we could take an oar]v 
lunch and recess, I an nartlv ror.dv, oartlv not. I 
anticipated this and was up at 5:30 this mornina trvinq 
to block out something, Judae. Uo worked till after 

10 last nioht together attempting to nrenaro the 
hypothetical and the liJ'.e in exnlorino what wo needed to 
satisfy the Court's oxoressed desires. 

MR. SILVER'’.VI: From v.’hat the witness 

testified to and the ouc.stions asked of this v;itnoss, 
in Yi&H^ -ihe Court's Fujinys ytsterday. I boliov*- 
the defendants v»ere full*/ nv;aro that unless the Court 

__ \ _ 
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nJr6 

v;as going to radicallv change its oosition, as it vould have 
had to do fron vestnrday, in order for then to continue 
\ ^h their dofensrir thn*^ !*nev7 v^c 1.1 r m fact v.hen th 
v;alked into this courtroom the ouestions thev were ooina 
to be ashing were goinn to be overruled or sustained 
against them. 

In view of that thev well knew thev v;ould be 
summing un today if that witness did not continue to 
testify. I believe thev misled the government bv sayino 
they would bo continuing later on into the week. 

THE COURT; I must sav I was not given clear 

guidance. 

yp.. BP-ILI.; !'lo, that is tn^e. 

'T!!E COURT; There v:as no reason not to ci^’o 

me clear guidance. Vou knew full well what was noina to 
haopen with Mr. O'Connell, rioht or wrono* nothino came 
to vou as a surorise. I deeolv rearct v:hen I ask vou 
for an estimate of the amount of time necessarv vou nive 
me an estimate that is so far removed from vour fair 
anticipation that wee face a situation of this kind. 

In response to that I am ooing to have vou 
^^5 ■':his afternoon. I am croino to have Mr. 
Silv^yimoi up in H-he wornnf firtd 1 change 

thereafter. 




1661 a 


^ i 
2 

i 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

.3 j! 

14 

15 

I 

I 

16 
17 
IS 

19 

20 
21 

\ 

22 

23 




II 


!!H. BRILL. lind I knowr thnt., vov’.r ■'i-'r.nr 
had stated, I would have scent the tir.e nuch more 
crofitablv crccarincr for sumation rather tha.i v/orhina 
on clans to continue further with the defense. 

THE COURT: It is 10 to 12. I will aive you 

to 2:15 to get vour summation, so there is no croblem 
about that. I am going to rule on vour reauests in five 
or ton minutes. I an eoiru to get the iurv in nov/ 
and give them a long lunch hour. 

(Pause) 

THE COURT: Let's have the jury in and aive 

a lojif lun«h. 

MR. BRILL: ''Tith rescect to Exhibit HA, 

''our Honor, it "''id not aet to the back row of the iurv. 

It rested in the lac of juror No. 6 at the time the re¬ 
quest was declared. 

THE COURT: If anv of then v;ant to see the 

rest I will certainly let them do that. 

(Jurv nresent) 

THE COURT: Mr. Brill is handina into the 

jury bo.x Exhibit BA, a set of chotoorachs which I under¬ 
stand had not made their v/av all the wav throua.h the iurv 

hcY, Will those of /oLL\^o havt,"hot Seoh thenf pIfiSo look, 

at tJiein v/hile l te.l I vouvi'.ertf v;e stiind and '3'hote \;e are 
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1 - 

As honrd boforo vour recess, all the 

parties have rertcd. "'hr.t p.ea.ns '’ou hcvo now heard »aJ I 
the evidence that vou v;ill hear in this case. vniat 
remains is for counsel for each of the three Parties to 
sun UP, that is to arcue to vou v;hat thov resnectivelv 
claimed you should find as facts from the evidence that has 
been placed before vou. 

After that, it is mv job to instruct vou on 
the rules of lav; that eovern this case and v;ill oovern 
'^our deliberations. 

And then the critical ultimate starts for the 
jury to retire and seek a verdict. 

The schedJile for'those thinns requires 
particularIv that counsel have some tine to nreoare their 
closing arguments. In light of that we are ctoinc to eive 
you an extra long lunch hour v;hich will end at 2:15. 

This afternoon we will hear summations ^ron 
both defense counsel, Vr. Rosenthal and Mr. Brill, in that 
order as I am informed. Tomorrow morning Mr. Silverman 
will sum UP and after that I will road vou the 
instructions about which I told '»eu. 

So that Uft Would ainticipate that by ?unch 


*• ^ 




r decision. 



tor.nrrc'.; the erase w?3.l he niven to ’'ou 
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That is the orooran. i thin!-: at this ooint v-.- o-jrhr to 
let those ohotooraDhs finish their iournov throuoh the 
.jur'r box. Fhon that is r’ono ''ou rav be excusef^ ^or 
this extended lunch hour, after which I will ask vou to 
come back as usual at 2:15 for the commencement of the 
summations. 


I think we just ouoht to relax v;hile vou look 
at the pictures. 

^ Will you let us know v;hen vou are throuoh. 

(Pause) 

THE COURT: I ouess we can excuse vou, 

l^^ics and ocntlcmen. Please coma bacJ; at ^:15. 

(Jurv absent) 

MR. BRILL: Durino the course of O'Connell’s 

testimony vou said vou would entertain a motion to strike 
the evidence with resoect to the 20jruhic foot truck that 
had IS wheels or so. I now rvike that notion, vour 
Honor. 


THE COURT: Do you want to be heard, ?'r. 

Silverman? 

MR. SIL^ ER.”A!J: I believe I withdrev/ the 

question. 

T^E p/o pyohlQwt. f-f is 

anvthino in the case it is stricken. 
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It 

• ' I' 


T'lCink you, 


THE COURT; Lot no rule on your rcnuosts, 
rrontlo''on. T •.•ill start v.’ith the oo^orriront’.s . 

If I grant your adversarv's request, in any case where 
vou think it is a big mistake, nleaso let me knov;. I nn 
ooing to follow what I take to be the nronosod order 
in the government's rcnuests and do the consoiracv count 
last. I think it is easier and more intelligible. 

Do the defendants desire the usual charge 
for their failure to take the stand? 


?1R. DRILL; 


Yes. 


IVA. r.O.iryTHAL: Vos, •••cur Honor. 

THE COURT: Ok.ay. 

Government Ho. 1 is granted substantia]Iv. 

I don't know if I will read every bit of it. I will 

read most of it. 

."o. 2 is granted in substance. 

No. 3 is granted in substance. 

Also No. 4. 

Also No. 5. 

I will give the sub.sttince of the tv;o statutes 

H/c. 6 IS granted. 

No. 7 Is rr.-’.nt .'d in rv.b.-.trr.cc. 


at .least. 
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in there? 


If09 


V’het exhibit nunbors do vou v;ant me to 


MR. .SILVFR.V>N: title of h’o. 7? 

THE COURT: First element under income tax 
evasion, the second full oaraqraoh refers to exhibits 


blank. 


165. 


. MR. SILVERMAN: That ia I boliova Exhibit 


THE COURT: That'S all? 

Okav. Exhibit 165 . 

Ho. R is oranted substantial!'' in <='ull. 
Ho. 9 is cranter! in suh.stanco. 



Li?<evisG N’o. 10. 

Also Mo. 11. 

Also No. 12. 

Also No. 13. 

1-1 also orantcd in substance. 

15 is granted. 

16 is granted in substance. 

17 I have some doubt about. Is that reallv 

MR. SILXTr.MA??; V'hat is the title? 



Pe/«gatie7i anrf prorar-.tioa. 
coir.a to a.sk the defenants 
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If thcjv c’o, T v/i3 1 


rivo it, because I assume that means there will be some 
areum^nt about rle 1 “mention. If thrv do not, I f.on t 
see it's necessary. 

MR. SILVERMAN: I don't see it is necessarv 

at this point, your Honor. 

THE COURT: Mr. Brill? 

MR. BRILL; VJould vour Honor oive me iust 
a second to recheck this. I don't thin’: it's 
applicable here. Judge. 

THE COURT; I don't either. I take it there 
is Goine to L'O no arrument that the orennra.tion was 
dolcgatinq that if there v;ero anv mistakes thev vjere 
somebodv elre's. 


MR. BRILL; No, sir. 

THE COURT: I didn't think so. I assume 

vou have withdrav;n, Mr. Silverman. 

MR. SILVEP-'IAN; Yes, vour Honor. 

THE COURT; No. 18 is denied. v:ith all 
deference to its source, it seems to mo a little bit 
heavy. 

19 is nrnntod in substance. 

20 /S ^TATited in Subs-fc»nee except <;♦». 


business about the old addane. 


\Nhich I don't usually aivc. 


4 
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21 is oranverl in Gubstnncfi, The date of 


the indictrnnt is Mnv 3? 


MR. SILV.TP.MA:!: Yor,, nir. 

MR. BRILL: Yes, sir. 

THE COURT: 21 scens to me to be inaooosito 


about t)}e d\iration. 


Do you need it, Mr. Silvornan? 

MR. SIL^/ERMA'J: V7ithdra’.v'n. 

THE COURT: I v;ill rf.ark it withdravm. 

22 is granted in substance. 

23, the first nanc of it is denied. 

. R. SIIiVEP. j: t.’o aro no:/ in r'^^nhcrs!: in ~ 

is that the title? 

Ti!E COURT* Co^r^nirncv dash. Let ne 
suggest vou nunbervours in the future. Major and ninor 

n 

parts I don't think has much to do v;ith this case. 

There are oarts of 23 that I v/ill orant. 

24, that is oranted in substance. 

25 is denied, liabilitv for acts and state¬ 
ments of co-consnirators. 

26, the Pinkerton theory seems to ne to be 
of no conseeuenco. It is denied. 

27 Je«7>7 to we to te nacessatr/ 

rogardinn the surr.arv of v.*itr.rrs. Do the defendant- 
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v?ant it? 


Judne. 


MR. BRILL: 


We are not asking for it. 


THE COURT: I think we will leave it out. 

28 is now inaoposite. 

29 is granted in substance except ^or the verv 
last paragraph on page 2, whether the defendant jnav have 
misled anybody about his character. But 1 won't give 


you that. 


I assume there is not coing to be any argument 


in this lengthy case about uncalled witnesses. If there 
is, let me know about it now. Does either side nlan to 


argue that? 


MR. ROSENTHAL: * No. 

MR.SILVERMAN: The government doesn't. 

THE COURT: Then No. 30 is not necessary 

and I will deny it. 

31 possible punishment is denied. 

32 all that list of things is granted in 
substance except "B," circumstantial evidence, which I 
don't find of any utility to a jury generally. I don't 
think it's useful or necessary in this case. 1 won't 


give it. 


Mr. Brill's reouests — 
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'tri. r.ML’-j; Tould vou '..-f ".t ur; ‘.o nv-n-.-.rr. n 
view with respect to the rulinas nade concerning these 
rcrTi’est-s? 


THE COURT: I v;ould ask vou to do it as I v;ent 

along. 

MR. BRILL: I didn't mean to interrupt. The 

onlv one really with which I have anv serious question, 

I think, deals with request No. 11. That is one v;hich 
vour Honor said your Honor v;ould otant in substance. 
Deginninc with the third line at the end of it there is 
a sentence which reads "Intent to evade taxes is not an 
cj.er.ont of a crir.ie chai-P'-d." 

This deals v/ith a false staterent, the last 
four counts, whatever the number v/as, (\9 I think, 
inclusive. 


I think in that context that night he mis¬ 
leading. I think t.hat sentence doesn't belong there. 

T);E COURT; If I took out that sentence 
do you have any other oroblen about this ICo. 11? 

MR. hni-LL; No, because I think vour Tfonor 
will undoubtedly charge the reauired elements of knowJedoo 
andintent. 



next reeuost. No. 12. 
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.‘ir<. BRILL: Ygs, that is v'hv I sa'^ I havG 

no problen with it in view of that. 

TT’H COURT: I think I v:ill r?.^lotG that 

I 

sentence. 

MR. BRILL: Thank you. 

THE COURT: Anvthino else, nentlcnen? 

All right. Mr. Brill's reauest, No. 1 is 
granted in substance. 

Let me say, gentlemen, v;hen I tell you I am 
grantino something in substance I may grant substantially 
the vrhole thing, your v;ords or somethin^ very close to it. 
It is nossib3.-.: that the chances v.’ill. ao’->ear to vcr. to 
deviate from the nrnnised of nrnntir.o in substance. 
tV.zt haooens I anolocire in advance and assure vou it's 
unintentional, but these are the best kinds of guidance 
I can give vou on that. 

Therefore obviouslv all of vou are tree to 
take exception to things that vou had been led to believe 
I was granting, where you conclude that I failed you in 
that respect. 

Do you understand? 

MR. SIT,VFRyAN- Yep. 


withhold anv e.xcenticns until the end of the charge. 
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T!!E COURT: V’oll, Vnr,, that, of coiirso. 

In addition what I am saving is that I sometimes feel that 
a la'a.'cr rav ho misled vrhon the judge savs he is nrantino 
something in substance and he thinks he is onlv 
Changing some v;ords that don't make a big difference, 
a lav;yer feels it changes the substance. There is room 
for thatkind of honest disaoreenent. I am simoly invitlnn 
vou to be sure to exorcss it because I don't want to mis¬ 


lead you. 

No. 2 is granted in substance. 

No. 3 is granted in substance but not the last 
five linos, which are dor.iod. 

No. 4, v;hich is rather Ivrical for rav 

I 

monotonous voice, is denied.. 

•1 

No. 5 is denied. I think the last throe 
lines of it are actually legally erroneous, but I don't 
'think that helps the jurv. 

t 

6 is- granted in substance. 

7 is granted in substance. I am not goino 
to use the sentence that beoins at the bottom of the 
first nace, but the substance will be in there. 1 thinlt 
that that, as it is phrased., is likel” to mislead the 
jury. I r-'ilite u;i ? 

! a very hea’r/ sentence. 




1 think the substance of that 
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ico.i r.n<! the nccGosit” for fincUnn all t’'e esrj'n'Lial 
elonents will be in the charae. 


?Io. 3 in aranted in nvibstancc, 


9 is qranted in substance, 


Also 10. 


Also 11, leavina out the black card and leavino 
out the second full sentence on the second pace. But 
the substance will be in. 

12 is denied. 

13 is qranted in substance. 

14 is denied. 


M I 


IS is crantrsd in nubstnneo except '^or the 
sentence about cirawinq inference. I don't know v;hat it 


\ 


r.eans and I think some jurors nnv not knov; v;hat it 


means. 


requests. 


16 is denied. 


17 is denied as it was in the oovernrent's 


18 is qranted in substance, 


Also 19. 


Also 20. 


And the sunolerentnl renucst qivan to me hv 


^ I 


r'R.Bnil.L: 


I an eoinct to withdrnv; A and 


I 
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t in view of your Honor <5 rulinqs. 

THE COURT: A is withdrawn? 

, MR. npILL: Yes, sir. In view of the 

evidence in the case and your Honor's rulinos v/ith 
respect to the offer of proof, I don't think I have an 
Alternative. i would uroe your Honor to reconsider 
supplemental B and D. 

THE COURT: All ripht, I will qrant B in 

Substance as part of a brief marshalling that I want 
to talk to you about. 

When you join in that reauest, Mr. Rosenthal 
os i take it vou do. vou have in nind such thines as 
the testimony vou just rea/^ to the jurv. m,., 

i 

swore that the oa-ments to people like Catenzaro were 
for trucking expenses, as I heard the reading. 

MR. ROSENTHAL: I do join in it, Judae. 

, THE COURT: And C is withdravm. 

I 

MR. BRILL: Perhaps I sooke too quickly, 

iJudge. I an going to withdraw ny withdrawal of 
supplemental C if your Honor will pernit. Mr. Rosenthal 
just said to me ho thought that is what we are talking 


about. 


COL’IlTr ; tr -.O 


• ■2 su .•jier.or.cai 


request C fairlv reflects contentions that 


vou mean to 
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1 

2 

place before the jury, is that rinht? 

3 

MR. BRILL: I think so, sir. 

4 

1 THE COl’PT: All richt, I v/ill orant it in that 

5 

light as reflecting vour contentions and I will give them 

6 

the substance efthat. 

7 

MR. BRILL; Would your Honor oloase reconsider 

8 

supolemcntal D? 

9 

THE COURT: All right, I think that ought to 

10 

be granted, at least in substance. 

11 

MR. SILVERJlAtJ; The only oroblen v»ith those 

12 

is it becomes redundant. 

10 !' 

*** ij Tl-n COURT: I will try to nnrshnl then. 

» i 

1 

I v;ill out B, C and D in hero. 

15 

MR. SILVERMAN: • The onlv oroblen I have, 

16 

your Hcuor, is with B like in boy. If, as I believe, the 

17 

iyry concludes that these five truckers did not exist, then 

15 

it’s a conclusion uhat the navnents were not made to 

19 

these neoole. 

20 

THE COURT: Yes, but the defense is coino to 

21 

contend v/hether made to these ooople ornot, those pavments 

22 

j vere made or the iury r.av not find beyond a reasonable 

23 

1 

doubt that they were not made for trucking services. 


•. • ••yror.'ir'a. 

I 

1 

I 


125 


MR. SILV!'U-7.:J; 


Thoro IS no ovifVnce thcv 
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h.ivo been onic] to anvone else. Tha ones the iur'' con¬ 
cludes that these nconle did not exist, thev nust form 
.the conclusion that those ox-^onsos vhich ^.-ero onrt of the 
equipment rental expenses listed on the return were for 
exoenses not incurred bv the corooration. 

THE COURT: I think they must too. You are 

talking about a matter of fact, not a matter of law. i 
think it's a jury question. I am going to let the 
defendants aroue that thouah they have — I must say I 
have trouble with this argument — a book full of invoices 
in these five naries, a book full of chocks in those 
I five names, thick ccr-.r-te records in these five- naro^. 
the iurv should find that navbo thev naid all this monev 
to some other people. 

And the strain on credulity of that kind of 
position which these defendants choose to oresent to this 
lury, has caused re arc:,t difficultv throuahout. I have 
concluded that it is the jurv's credulitv that must ho 
tested and not mine. So I am going to let that 
question go to the qurv. Perhans we will just seov.hat 


happens. 


So that is where I come out on that, Mr. 


• • i.. I 


• ~ t . - 


prsic-ve of cm ccrreccnccs 


of t.iat position, but v;e hav« been over it quite enou'Tn 


I 
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.•iid I ou-’r-.T •••o hav3 liv--! ah this ooint ’'’ith v.'hnt.’vc-r 
error is entailed in that deterininntion., 

".n. rr.ILL: roes vour Honor have r.v 

supplemental E, which I submitted vrith vour Honor's 
ocrmission, belatedly, this nornina? 

THE COURT: It will be embraced v/ithin the 

government's reouests that I have already oranted so I 
guess it is oranted in substance, though it is incomplete. 
And the charge on this subject v;ill look more like the 
oovernment's reouest than like yours. I think our 
e::oert loft some machinerv here which was needed tor his 
1 ':■justmf'r.t.n and mavbe vru vent it hack. 

(Handino to Mr. r.rill) 

•’R. PHTLI,: Thnnk vou. 
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Let r-ic just bother you v/ith one other thing, and 
then I think v;s will be through. 

As reflected in some of the defendants' requests, 
and notwithstanding some motions to strike and to v.’ithdraw 
a juror and so on -- I have in mind, for example, defendants' 
request No. 11 — it seems to me to be at the heart of this 
case, if not dispositive — and I agree it is not in itself 
dispositive -- wnether these five truckers existed — that 
is at least ti'ie heart of the government's accusations ■ 
against these dafondants. 

I do not intend in general to marshal the evidence. 

Does ai-.ybody v.-isii r.o to uo that? 


Mr. Brill? 

MR. BRILL: No, your'Honor. 

THE COURT: Hr. Rosenthal? 

MR. ROSENTHAL: No. 

MR. BRILL: My understar.uing, from my experience 

with your Honor, is that your ilonor does not marshal the 
evidence. 


THE COURT: All right, I do not intend in general 
to marshal tlie evidence. I intend to focus the jury on this 
xey question because I agree tnat the defendants, concerned 
about the pc.;aibicy of co.-;*.ucic.-., 'nave sor..e basis, 


although I do not uiirrk it ’..’ould be generated by the 
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government's evidence. In doing that I do not mean to 
summarize completely all the evidence on either side. 

I an troubled by the fact, as I am usually troubled 
whenever I try to define an issue for the jury, where the 
evidence looks to me to be very one-sided, that in 
identifying the points and countervailing points we must 
avoid seeming to attach excessive weight to the government's 
case. I mean to touch very briefly on the evidence of 
invoices that are claimed to be false, and checks that are 
claimed to have been made to fictitious payees, false 
addresses; the absence of records of the existence of any 
of these j^opla in such places as the Motor Vehicle Bureau 
and the Insurance Departments; the endorsements by Denti 
anl the procedure of signing checks by Paterno. I think 
I will leave it at that. I think there is much more that 
Hr. Silverman will want to talk about in the summation, 
but I do not think I will talk about it in defining the 
problems for the jury. 

On the other hand, I want the assistance of the 
defendants in making this as fair as possible. 

As I understand the position of the defendants, 
it is roughly as follows; 

First, that the non-existence, the fictiousnoss 
of these truckers has not been proved beyond a reasonable 











m},br 


1C23 


uouiit, and t.iat the jury should not deoM itself porsuaucd 
of that. 

Secondly, even if the five named people or concern 
were non-existent, the defenuants iiere — the individual 
defendants did not know or believe they were non-existent, 
and in good faith thought they were being paid for trucking 
expenses; 

And, third, even if the five were non-existent, 
the government has not proved beyond a reasonable doubt 
tliat the amounts in question in the indictment v;ere not 
in fact paid to somebody for trucking expenses. 

Uow my question is, does that 3-''oint su.unary 
in some way do insufficient justice to the defendants' 
case, and if so what v;ould you wish ne to add? 

Mr. Brill? 

MR. BRILL: I think encompassed in what your 
honor has said there is also the element of intent, 
the specific element of intent required v;ith respect to 
each of these offenses, and if it isn't then I would 
respectfully ask your Honor to encompass it. 

THE COURT: Okay, 
t 

Anytliing else? 




.,eii.:‘ 


St your donor 


outlined and Mr. brill's addition cover tiie position of 
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A 

1 

I the defendants as contondad. 


3 

ThU COURT: 

All right. 


4 

If I ou 

t of your way you can all prepare for 


5 

your suiair.ations, and 

we will reconvene at 2:15. 


6 

MR. dRILL: 

Would your Honor want to hear 


7 

notions? 



8 

THE COURT: 

Yes, but I suggest you,be brief. 


9 

i IR • liRXLij* 

I will be, sir. 


10 

THE COURT; 

In your own interests? 


11 

MR. BRILL: 

Yes. First, your Honor, I want to 


12 

r::r:.iw all of th.-» notions nado at the end of the direct case 


13 

1 

of the gcvarr.r.ent as 

thouqii I made each one soriatira with 


14 

respect to each cf th 

e matters referred to in tliose motions. 


15 

Hov;cver, at t;e end 

of the whole case I add that I nov; 


16 

ask for judgnent of 

acquittal. 


17 

I would lik 

e to add also that in connection v;ith 


18 

the prosecution's position that five checks specifically, 


19 

concerning which Mr. 

Oberg addressed his testimony to. 


20 

purportedly endorsed 

by .‘Ir. Denti, v;ore not connected to 


21 

Mr. Patarno, and I think your Honor took that evidence 


22 

excluding Mr. Paterno from it -- that is my recollection 


23 

of.', t. 



-1 

1 na];e than 

.state:;!v;nt preliminarily because — ; 

A* 

I 

THE COURT: 

i 

1 

i 

Did I? If so — you mean the evidence j 

t 
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of v/ho3e iiajiuwri tiny -- 

MR. BRILL: On the back of the chock. 

TIIL CO'JRT: ’/oil i -^on« . 

^11,1 ^on . kncv; why i should have 

done that. 

Do you? 

MR. BRILL: Yes,because I think 

j. cnin^c that v;as a correct 

[ ruling. 

TIiL COURT: Correct on what ground? It was done 

ciurln, the course of and in furtherance of the alleged con- 

spiracy. You mean it should be excluded 

ije excluded as against Mr. 

Paterno? 

.’IR. BRj.LLi Yes . 

court:. If I ,1, ,, ^ 

the ruling. sounds co.Toletely erroneous. 

Mr. Silverman? 

MR. SILVLRilAil: The onlv 

only evidence about that was 

the stater..,ents r.,ade by ;:r. Denti to IRS. 

the court: I would hope that is What I did because 

that is What I snould have done. m any event, having 

been reminded by you of this, which I hope 1 did not do to 

begin witn, .Mr. Brill, if i did do a- t 

id do It I nov.' correct it, and 

there is no such iimitation on that evidence. 

v.Uui: ,.ii j 

Xcur Honor lor ,ust a minute, because although X R„ow l an: 
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Uoing Juy ov;a Uir.io, I have a gigantic job to do betv.oon nov.’ 
and tixe time when wo are going to sum up this afternoon. 

I do not believe under this indictment a conviction 
could stand merely because the government has shown there 
v;ore payments by check which v;ore cashed in the places which 
the evidence describes. 

I respectfully suggest that the government has 
failed to prove that the substantial amounts of money a 
allogcu in the indictment were fraudulently deducted by 
the defendants, inasmuch as there is no sufficient con¬ 
nection between t.ie remaining checks, ocher than those 
iv..entifiea or cestified co by hr. oborg and the defendants. 

If you v’ere to take at face value the government s 
evidence -t its best, all tiiat tiiey nave shown is that those 
amounts reflected in tnose five chcchs may have been 
improperly deducted from the income tax returns in cjuestion. 
Tnat 1 think comes v/it.iin txie scope of what your i.onor 
said with respect to reguest ho. 3, that your honor would 
grant in substance, tliat there must be — in the paragraph 
marked first, in request ilo. 3 -- and that, of course, 
follows the allegation of the indictment in which it is 
stated tiiat the defendants attempted to evade and caused 
Lu .i evhuec. a v jr-tc:; c. c.;e corporate iuco'.j ta:: 

i 

1 due — and I don't lielieve f.at with respect to those five 


I 
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cnecks, if that is v;hat it finally cones down to, 
If that is tha bast that the govornncnt has, that 
statutes within tnc meaning of tho law "a large por 
the corporate income tax due". 


1627 
I think 
that con- 
tion of 


TliE COURT; Your motions are all denied. 

MR. URILL: I beg your honor's pardon? 

THE COURT: Your notion's are all denied. 

MR. BRILL: I respectfully except. 

The COURT: Could you tell me, just between us 

old fellows, Mr. Brill, why you state — please explain to 
on the record, because one of these days I am going to 
be uoset about this - why you persist in the archaic 
business of "respectfully excepting" in the face of an 
adverse ruling v;hich is now on the record. 


MR. BRILL: Judge, that is just a habit which 
I have been trying very hard to overcome. Your Honor was 
hind to include me in your age category, but I am probably 
a generation older, and in the early days when I came to the 
bar, one of the first things that one was taught that v/hen 
there was an adverse ruling on which you had a different 


point of view - concerning which you had a different poim 

of view, you could only sa-e it by saying "I respectfully 
e.':cept." 

Your Honor knows that I still use that phrase. 





1684 


nicbr 


1623 


ait.iou.jii ot.icir lav/yors ;iavj ot/ior ij.'.raacs, and it ic not 
intfinoGci in any way to bo disrespectful to the Court. 

It is just — I thin>. I onco said to your Honor it is pretty 
hard to teach an old dog new tric'/.s. Your Honor asked 


ir.e that question once before. 

THE COURT: Well, perhaps you did but it is a 
source of some chagrin to me that a man with your agility 
and flexibility and all other noticeable respects should 
be incapable of adopting tiis. 

I no longer say "23 skidoo'." mysif. It seems 
to me if a rule iias been cnanged for a generation or tv/o 
'.:o could sore of ease in and i-ollcv; it. 1 urge you to 
try. 

MR. BRILI.: I v/ill try, sir. 

MR. ROSi:NTiL\L: Juage, I think it is pirmarily 
principally a reflex. I know I find myself doing tne sane 
thing — I learned it about the same time as Mr. Brill. 

THE COURT: I understand but I think you should both 


try to control that. 

Now we have pending a motion to strike. It seems 
to me to be one of the lesser important concerns. 

Mr. Silverman raised it. tThen v/e get back here -- 

. • . ..'.a I*^j if •• • ••••t a 

rviling on it, and I '..'ill ask you to give me tr.o 


materials rnn 
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I assune thcra is no problem about this but 
I mention t.iat it is entirely permissible \:aen you foci 
the occasion justifies it to stand up and object in the 
course of an adversary's summation. I mention that 
particularly because a couple of Assistant United States 
Attorneys recently — I v.’ill not assume you v;ill do this, 
•Ir. Silverman -- have stood up and said "Look how courteous 
I was. I did not object during the defendant's sumriation, 
and I expect the same kind of gracious treatment." 


Don't do that. Everybody is allo’ved to object. 


Obviously, resaonsible ia'.;y» rs like you are not 


going to 


be jumping up and down v;hen your adversary is summing up, ' 
unless you need to. If you need to got up and say so. i 

Please don't say the first person pronoun things which our 
Circuit has gotten upset about. Don't say "I think" and 

I 

I believe" and so on, because if you do I think 1 will stop 
you, since I have been writing so many opinions about it. 
Otherwise I will try to leave you alone. 

So let ’.’s reconvene at 2:10 just in case v/e have 
some unfinished business. 

SliA DR*! : Ves, your honor. [ 

TliE CO'URT: .^11 right. j 

I 

inL CL...R;\; Court stands in recess until 2:10 p..m. 

(u.i ..v-’ii XwCee.i.} 


I 
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AFTH?.:. 3.r.j Gbss lo:; 

2)10 p.m. 

(In open court; jury not present.) 

THE COURT: You have a motion? 

MR. SILVERMAN’: Yes, your Honor. \/ith respect 

to page 451,. your iionor, which is the volume to your right — 

THE COURT: Yes? 

MR. SILVER‘L\N: -- there are certain representations 
made on that page as to equipment shared by Balport and 
I believa F&F. Tha government does not wish to becloud 
t.ie issues and bring tiiis to tne jury's atuention. 

I 

Tiie only reason 1 would like to bring it ud at this I 
ti:-:Q, your nonor, is to prevent the defendants from relying 
on any of those statements or any of those answers that 
were made on that page and the subsequent page that referred 
to those two companies, because tnere has not been any 
evidence produced as to the equipment that was shared or not 
between Ealport, F&F and Paterno & Sons. 

THE COURT: Yes, Mr. Rosenthal? 

MR. ROSENTiiAi,: Your Honor, I call Mr. Silvermaji's 
attention to oaqes 1251, I think, and 1292 of tne transcript. 


tne ir. g -eseioa •..'ere namep sp; ei fical ly. 


2 .> ! 


If your nonor wants me to read it to you I v/ill roau iu ir.to 
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tho record — I will bo happy to uo so. 

TiiE COURT; Let me see -- I an having trouble 
finding ry copy. 

MR. ROSUNTHAL: v:ell, may I read it, Judge. It is 
a part of the transcript of February 15th. 

THE COURT; Wo, I don't have it. 

Did anybody borrov/ ny copy? 

Let me sea yours, Mr. Rosenthal? 

MR. ROSLWTHAL: Certainly (handing) -- starting 

with line 10 on page 1291. 

TuL COURT; (/After examining) '.Jiat about it? 
i'■i..*;'e IS no v;ay of telling — the ciociost ho gets is !'.e 
uoesn't tnink so -- "it might have". 

MR. ROSdWTiiAL; It is lay recollection that he 
says there that there was — 

THE COURT; Let us not guess. I have just read 
it, because you have loaned it to me. You see v/hat it 
says (handing). 

MR. ROSEWTHAL; (After examining) He says 

"I don't recall specifically" — 

THE COURT; That's right. 

MR. R0SZ?:T:IAL;— "but it night have." 

A < i V. W ^ • 

MR. ROSEWTHAL; "--- i/e would sv/itch a lot of stu 
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arounu. Then at t.ia 
and v.’ho was belonged 
Tiii2 COURT: 


c:;d of the day they ju3t added it up 
to who I do not knov/." 

Do you clain that that is evidence 


of transferring back and forth of trucks between Paterno on 

the one hand and Frederico on the other hand? 

MR. ROSEMTliAL: V/hat was the original question, 

your Honor, that — I think the original question was about 
interchange of equipment, as I recall it. I was looking for 
it but I did not v/ant to rattle the papers I have here. 

THE COURT: Well, that page 452 this case has 

been about truck rentals, not about backhoes or fronthoos 
anu cranes. 


The question on page 4 52 fvocusos on trucks, 
v.'hich is not astonishing. That is what we have been here 
for two weeks, so I do not know what "otl'.erayuipmant is 
going to do about this subject, or v;hy you tnink it will 

help you. 


\7ell, I do not want to keep the jury v/aiting 
any longer, Mr. Rosenthal. I have read it to my satis 

faction. 


MR. ROSLMTIuvL: I tliink tnat my represeiition was 


correct on Mr. O'Reilly's testineny. 

mean to rely on tiie tescii.ony, to tae pages tc ’..hicn 


you 






1689 a 


ra;<br 


1G3 3 


you have referi d, to show interchange of trucks boLv.-con 

Paterno on tae one hand and these two corapanies on the other 
I v.’ili not allow it. 

MR. ROSEIITilAI.: No, your Honor, I never made a 

representation, as I recall it — and as I read it here 
I said "That is relevant because of the fact that there 
was an interchange of equipment between the companies 
during that period." 

THE COURT: I understand that but if that is all 
ycuare saying there is no disagreement. If you want to 
talk about an interchange of equipment, the relevance of 
wnic.T escapes me, then you go anoud and taik about it but 
if you are going to say and imply by "equipment" you moan 
trucks, then on .Mr. Silverman's objection I will stou you 
because the record does not support you. 

Is that what you intend? 

.MR.SILVER:L^N; Yes. 


THE COURT: All right, I rule in Mr. Silverman's 


favor. 


Now let us get the jury in and proceed. 










'V 
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(Jury present.) 

- THE COURT: All right, Mr. Rosenthal. 

MR. ROSENTHAL: If it please the court,Mr. 
Silverman, Mr. Brill and Mr. Ehrlich, Mr. Foreman and ladies 
and gentlemen of the jury: 

Now it becomes not merely my pleasure but my duty 
to address you. You will recall when I made my opening 
statement I said there was no duty imposed upon me by law to 
make any statement in advance of the trial or in advance of 
the taking of testimony. However, under our system of law 
there is a duty imposed upon a defense lawyer to address the 
jury and to indicate the conclusions that he believes or 
thinks should be drawn from the evidence or the inferences 
that may be drawn therefrom. ^ 

You may wonder as to why Mr. Silverman was the 

% 

first to address you at the time of opening, and then Mr. 
Brill, and I was low man on the totem pole and I was last, 
and why now I am first. Under the system that prevails in 
the State of New York, and that is where we are even though 
this is a federal court, the defense lawyer is the first- 
to address the jury, and also under this system that prevails 
in the State of New York we go by in first order. In other 


words, Mr. Drill's client is named first in the indictment 
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and that is why he addressed you first at the time of opening 
but in the closing he would be the second defense lawyer to 
address you, and the reason why Mr. Silverman gets the first 
bite out of the apple and the last bite is because the burden 
of proof is upon the government in this case or upon the stat 
if it be in the state court, and that burden never shifts, 
so that the prosecutor has that little or maybe big edge in 
that he first addresses the jury and he, last of all the 


attorneys, addresses the jury. 

Now, we start off in considering the evidence with 
the presumption that the defendant George Denti, who is 
seated at the defense table, is presumed to be innocent. 

This is a very easy thing to talk about. It may be a very 
difficult thing to apply. But his Honor at the time he first 
addressed you, and I believe also at the tim.e he interrogated 
you as prospective jurors, informed you and advised you that 
in our system of juris prudence that exists in this country 
and in this state a defendant is presumed to be innocent and 
at that presumption remains throughout the trial, throughout 
the address by the lawyers,throughout the charge by the 
court, and even throughout your deliberation, and only 
ceases to exist if at some time the 12 of you arrive at a 
conclusion to the contrary. 


I say this is very easy to talk about. 


I apprecia 


e 
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2 

that it is very difficult to apply, but my recollection is 

8 

that when his Honor first questioned you as prospective 

4 

juors that he did mention this to you and each cf you did 


say that you would observe and follow his instructions on 

6 

the law and that you would be able to follow this proposition 


of law that has existed through the ages in our system of 

8 

jurisprudence. 

9 

Now, this case has not been as long as we anti¬ 

■■ 

cipated it would be, but it has been long enough, believe me. 

11 

We put in a full day every day that we have beentere and at 

. . 12 

the outset I want to thank each and every one of you, and I 

/ 

am not attempting to butter you up in any way, for your 

M 

attentiveness and your patience in listening to the evidence. 

■‘ 15 

in retiring to the juryroom when his Honor requested it and 

i * 

IB 

returning and not showing in any way at aHr that you were 

17 

being impatient. I know that it is at a great sacrifice to 

18 

each'and every one of you to take two or three weeks out of 

19 

your lives and to spend it in a courtroom, considering the 

20 

problems of complete strangers. But it is the only way it 

21 

can be done and it is the only way it is done in this country 

22 

and the fact that you do do that and that people like you 

23 

U do the same thing keeps intact our jury system. 

M 

H There has been many, many witnesses and I would 

25 

H be remiss or I would be saying a falsehood if I were to tell 
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you that I recall the names of each and every witness. Mr. 
Brill, who is more adept than I am, has keep a running list 
of the witnesses and he was kind enough to furnish me with a 
copy of his list so that hopefully I do have before me all 
the witnesses that have been presented. 

I won't attempt to review each and every witness, 
but I will try to group them in discussing their testimony 
with you, and the first group I start off with is what I 
refer to as the negative witnesses, the people that were 
called by the government to prove that inability to locate 
the five truckers that are in question. We had a stipulation 
in respect to, I believe, two letter carriers. We had astipu¬ 
lation in respect to a Mr. Fiore from the New York Telephone 
Company. Those stipulations were basically that if the letter 
carriers had been called they would have testified that they 
could not find the addresses that appeared upon some of the 
Invoices that are government's exhibits lA to 47A and Mr. 
Fiore, if he had been called, would have testified that the 
various telephone numbers that appear upon those invoices 
were not in fact listed to the people whose names are on the 
invoices. 

I think he would have testified that in some in¬ 
stances the phone numbers didn't actually exist or at least 
they weren't in service at the time of the invoices. I don't 
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think there is any question about it. 

Then we had the live testimony of a Mr. Marino 
and a Mr. Taglieri, both of whom are letter carriers and 
they told you generally about the addresses which they served 
and the fact that they did not know any tenant at those 
addresses bearing the name of one of the five truckers that 
are in question, I think one of whom was Aurrichio and I 
believe another one was Lazravitch. I am not certain of that. 
Your recollection of the testimony applies, anyway. 

And then, and I will come back to Mr. Taglieri 
later because of one little remark that he made that I think 
is very, very significant in this case, then we had a Mr. 
Whitney from the Internal Revenue Service who proceeded to 
say that, I think, he was in charge of the Special Search 
Unit at Holtsville, New York, and, frankly, I don't know 
where Holtsville is, but, at any rate, that he had caused a 
search to be made or had made it personally and had not found 
any income tax returns in the names of the five people in 
question. I think he said he did find a return for one John 
Aurrichio, which everybody agrees is not the Aurrichio who 
appears among the invoices involved here, lA through 47A or 
among the checks involved here. 

Now, what has all of this proved? I submit to 
you that it proves nothing, a big fat zero, except that ther 
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are people who newer filed income tax returns and never 
tiled a federal income tax return, and then I think he also 
testified concerning the highway use tax and he found no 
record of that, of any of the names including the John 
Aurrichio that he did find an income tax return for. 

Then again we had another negative witness, a 
Mr. Burke of the Compensation Rating Board and he proved 
I think even less than Mr. Whitney. He agreed that self- 
employed people do not have to carry Workmen's Compensation, 
do not have to file any policies with the rate board or the 
rating board and he also agreed, if my me.,iory serves me 
correctly, that a truck broker, in other words, a man who 
owned no trucks whatsoever and did not have an employee what 
ever, but did arrange and did arrange for others to do 
trucking and billed in his own name, that man would not - 
MR. SILVERMAN! Your Honor, I respectfully — 

I don't like to Interrupt counsel, but I believe counsel 
is misstating what Mr. Burke had testified to. I believe 
or my recollection is that Mr. Burke did not know of a truck 
broker or what a truck broker was and that his testimony as 

to whether or not these truck brokers do file or don't file 
was excluded. 

MR. ROSENTHAL: That may be, Judge, and I thought 
when I blocked this out in the early hours of this morning 
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anticipating your Honor’s ruling and with reference to Mr. 
O'Connell's testimony that I might be called upon this 
afternoon to deliver a summation. I,very frankly, did not 
have a chance to go back to the transcript and when I have 
said to the jury — and if I'm wrong, I will accept Mr. 
Silverman's correction. I, frankly, don't know whether I am 
or not. But I am not doing it intentionally and during the 
short period of time I have had to prepare this I have not 
had a chance to refer to the actual transcript, and this was 

what my notes in my notebook showed. 

THE COURT: I see your brethren back there perhaps 

checking on Mr. Silverman's different recollection and in 
light of what you have aaid I suppose we ought to suggest to 
the jury that they take Mr. Silverman's unless Mr. Ehrlich 
or Mr. Brill or you can show something else. 

Mr. Brill? 

MR. BRILL: Your Honor, I would suggest that they 
rely upon their own recollections. 

THE COURT: In that event, iince this has been 
made such a big subject, I will direct counsel overnight to 
ascertain the fact from the record and together we will.tell 
you what is accurate about this tomorrow morning. 
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MR. ROSENTH/iL: Now this presents an ideal time 
for me to say something that I should have said at the 
very outset of ray aumraatioiiv^ and that is this ; If I say 
anything atall that does not conform to your recollection 
of the evidence, please disregard it because, believe me, 
it will not be intentional. 

And 1 think Mr. Silverman will probably tell you 
the same thing, and I am reasonably certain that Mr. Brill 
will tell you the same thing. 

One thing that causes problems to lawyers is 
not do we merely have the testimony but we also have 
other material which we read, such as statements made by 
witnesses, or grand jury testimony, and many times that — 
THE COURT: Mr. Rosenthal, that won't help us 


at all. 


MR. ROSENTHAL: All right. 

THE COURT: The only thing the jury cares about is 
what evidence has been placed before them. All of us may 
have read other things which for one reason or another 
are not in evidence — that will not help them. 

MR. ROSENTHAL: No. I merely wanted to explain 

to them how sometimes someone may make a misstatement 
to the jury without truly intending to mislead them. 

THE COURT: I am sure they understand that. 
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If there are any misstatements by anyone I think it can be 
fairly said that none of us is trying to mislead you, and 
that your recollection will control in the end. 

Now let us proceed. 

MR. ROSENTHAL: Now getting back to our compensation 

\ 

rating boardman — and I am almost fearful to revert to 
his testimony in that I might be making another error, but 
it is my recollection, as I stand here now, that he did 
say that there are people who are required by law to 
carry workmen's compensation and don't in fact carry it. 

If I am wrong about that, please ignore it, but use your 
own good judgment of what happens. 

We had a Mr. Johnson from the New York State 
Tax Bureau — and again this is testimony so similar to 
Mr. Whitney's — that he found no income tax returns for 
these five names except, I think, as to John Aurrichio. 
However, I think the government managed to reach a new peak 
in absurdity in that they had Mr. Johnson testify that he 
had also searched the corporate records under the names of 
the individuals. I don't know, your own judgment on that 
is what should govern. 

We had a Mr. Spitalewitz of the New York Motor 
Vehicle Bureau who also told us that he found, I believe, 


S 


no operator's or chauffeur's licenses in the names of the 
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individuals involved, except possibly John Aurrichio. 

Then we had further negative testimony. You 
see, what the government has done here, I submit to you — 
and I submit you may find this to be the fact — what the 
government has done here has set up straw men, and then 

I 

has proceeded to bowl them over with Whitney and with 
Johnson and Mr. Burke and Mr. Spitalewitz, and Mr. Ciavolella 
who was a representative of Local 282, and Mr. Sheehan who 
was a representative of Local 456. 

Mr. Ciavolella told us that he had found one or 
two similar names but not exact names in their records of 
Local 282 — and I think tiisy were all very old records, 
back in the '50s, if my recollection is right — and Mr. 
Sheehan, I think, did find one similar name but again with 
a different first name. 

That is my recollection, but it is your recollection 
that governs. 

But we did get this from Mr. Sheehan — and I think 
we also got it from Mr. Ciavolella — that a man going to 
work as a truckdriver would have 30 days within which to 
join the union, and Mr. Sheehan also said that a man from 
another local might under certain conditions, through 
circumstances, work in the jurisdiction of his local. 

So that again we have the negative, because if these 
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five men were brokers and not truckdrivers» and if these 
five men could not in fact own any trucks in their own names, 
you would have no records either in the Motor Vehicle Bureau 
or in the union hals of 232 or456, I think is the other 
local — 456. 

And the proof, the negative proof proves just what 
it sounds like — negative, nothing. It doesn't prove 
that these men do exist, ncrdoes it prove that these men 
do not exist. 

I do not pretend to be able to tell you, as 
I stand here, as to whether or not they do exist or not 
and I will come back to tliat later because I do not 
think that that is the important issue in this case. 

Now the second group that I blocked out are 
the Paterno employees or former employees. 

We had an Anne Altro, and her sister, Louise 

Ferraro. 

I think Louise preceded Anne in working for 
Paterno & Sons, Inc. 

Anne, in her enthusiasm on the stand, told you, 
in response to questions by Mr. Silverman, that she was 
always anxious to see that the little nan got paid, that 
the poor truckurivor got paid within a \;eak or ten days, 
as soon as possible after receipt of his invoice; and 
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that thG big fellow could and did have to wait. 

I think also she told you that sometimes it 

depended upon the condition of the bank balance of Paterno 
& Sons. 

Now just for a limited purpose at that time, 

I showed 24rs. Altro a series of invoices and checks, all 
of which were prepared during the period when she was 

fact, I think most of the checks, except for 
the signatures thereon, are in her handwriting. 

These were for little men, not for big men. 

They were bills amounting to as small, I believe, as 
$80 and all you have to do is look at the bills and 
you can see that they were for comparatively small 
people ~ and when I say "small” I mean small in the 
business world. 

These checks run anywheres, is my recollection, 
and you will be able to take them .into the jury room with 
you, you will be able to look at them and compare them — 
these checks, which are numbered Exhibits X-1 through, 

I believe, 10 — through 10 or 11 — through 11 — are 
anywheres from four weeks to, I think, nine weeks or eight 
weeks from the receipt of the bill to the date of the 
check. 

So Mrs. Altro, I am certain tliat she did not 
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do it maliciously or intentionally to mislead yo\i, but she 
was mistaken about what happened with bills. 

The reason why the government had her or questioned 
her about this was that in some of the government's exhibitsr 
1-A to 47-A there are lapses of time, I think, of two 
months, and I think in one instance maybe even three 
months between tiie receipt of the bill and the payment 
of it. 

And they want you to infer something sinister as a 
result of that. I submit to you that there is nothing 
sinister, that there is nothing that was not in the regular 
course of actions of Paterno & Sons, Inc.in their business. 

Through Louise Ferraro the government got in certain 
records of Paterno & Sons, Inc. — like the purchase book, 
and I think the cash disbursements book. There were books 
and records — you have a million of them here in this 
case that they got into evidence as a result of Mrs. 

Ferraro's testimony. 

Mrs. Ferraro told both you and Mr. Silverman that 
every invoice, before it was signed by Mike Paterno, before 
it was presented to him, had what she called backup slips, 
or if there were no backup slips that there were entries 
on the cost sheets of Paterno « Sons, Inc.; and that this 
was true of the invoices that applied to the 43 checks 
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that have been marked as exhibits in that pretty black 
book, 1 to 48. 

MR. SILVERIIAN: Excuse me, Mr. Rosenthal. In 
view of the Court's request that if counsel does have an 
objection that they raise it, I would like to bring to 
the Court's attention that Mr. Rosenthal, I believe, is 
inaccurate. 

The government did not put any of the books 
and records in throuth Mrs. Ferraro. The books and 
records that are in evidence were put in by the defendant 
as Defendants' Exhibits, excluding the books and records 
for the period subsequent to 2-70 which was offered 
by the government through a subpoena, your Honor — 
not through any witness. 

MR.ROSENTHAL: I see Mr.Brill's nodding that 

Mr. Silverman is correct, and I will accept the correction 
made by Mr. Silverman. 

Now an interesting thing is that the 48 checks. 
Exhibits 1 through 48, had invoices to match each and every 
check, except in three instances. 

I think there wore three invoices missing. Now 
this company had moved three times during the period in¬ 
volved. You heard originally they were at Rowe Street 
when Mrs. Ferraro went to work for them. Then they moved 
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from Rowe Street to City Island, and that they are now 
in Brewster, New York. 

It*s a wonder, I submit, that anything was ' 

available, that there were cancelled checks and that there 
were all but tnree invoices available, and I ask you to ask 
yourselves, does this sound to you like the work of a 
company that was seeking to gyp the United States Government 
— and the State of New York, too, because they get the 
equivalent of an income tax in what is called a franchise 
tax return? Would a company that was seeking to cheat, 
as they have charged in this indictment, and would the 
individuals who are working for the company, George Denti 
or Michael Paterno, who are charged with also seeking to 
cheat the United States Government from its rightful tax 
— would they have kept this mass of evidence? Would they 
have kept these very pre-ty checks that are in lovely 
Eisenglass — I do not know what it is called today but 
that is what it used to be called — and as they are 
meticulously set forth in the book that they have prepared? 
Would they have kept these invoices if there w;s anything 
in their opinion wrong with the checks, if there was 
anything in their opinion wrong with the invoices, or 
would they have trusted to the chance that microfilm, which 
banks provide and which don't always come out just the way 
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you would like to have it, would thwart anybody investi¬ 
gating it? 

And would they not have gotten rid of all this, 
either using moving as an excuse or just that they were 
lost, or misplaced, and tliose things do nappen in small 
companies and in big companies, and if they had done 
anything of that sort, who could have proven to the 
contrary? 

Just think about it. 

Are not their actions consistent with innocence? 
Are not their actions in having all of this available to 
the order of Mr. Rizzo, who came to the company to audit 
the books, and giving him open sesaxae, as he told you 
hrmself ~ was not all of this consistent with innocence? 
Was not all of this the thing that anybody who had done 
no wrong would normally do? 

I think a great deal has been made of the fact 
that the backup slips had been cleared out of the files 
and that the cost sheets were eventually destroyed. 

Well, if they had kept every scrap of paper — and 
I can appreciate this — some of you folks who are at 
business or at in offices can appreciate it -- if you 
attempt to keep every scrap of paper that is required or 
has been used in your business you would need a building 
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the size of the Pentagon,if you were in business long 
enough, and if you did enough business. I submit that they 
kept the vital records, and they kept them properly, and 
the records will show — and you heard him say that they 
turned over and gave Mr. Rizzo open seseune, to walk 
through their books and records, as it were. 

Mow another witness for the government was May 
Nunkin who, I believe, had worked at one time for Paterno 
t Sons and who was not a bookkeeper — and I think perhaps 
the only pertinent part of her testimony that I can recall— 
and you may be able to recall more the only pertinent 
portion of her testimony that I can recall was that she had 
a Wheeldex in which she had some truckers listed on, 
and that did not include the naunes of the five truckers in 
question. 

Then there was another employee, not past but 
present — Jim or James O'Reilly. 

Now you saw Mr. O'Reilly on the stand. You saw 
and heard him. You had a chance to observe him. You 
noticed him, as I recall, in the blue suit which did not 
seem to be too comfortable to him. He's a construction 
site superintendent, and I don't think he was comfortable 
in the courtroom. This was not his cup of tea. 


This was not his normal area or setting. 


And Mr 
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O'Reilly has no college degree, he’s not a polished or 
articulate witness,-but he did know the practical side 

of practical engineering, and the practical side of 
building a sewer. 

And he was able to testify and did testify ooncemin 
his work, and he told you, among other things, that on 
job sites there were trucks with no names cn the aide of 
then - no letters or addresses or phone numbers. 

Then we come to another group - the bank employees, 
one called, to my recollection, was Mr. Hoffmann 
who testified that he had okayed for cashing most or 
et least I think almost half of the checks t.hat appear in 
that black book and that are numbered 1 to 48. And 
he could not recall and did not attempt to recall the appear¬ 
ance of the people that presented the checks. 

I asked him, among other things, on cross 
examination as to whether or not he had conspired with 
George Denti and with Mike Raterno to defraud the government 
in respect to income taxes paid by Paterno j sons, Inc. - 
and I did not ask that out of the thin air, I asked that 
because of the fact that there is a file in this case, a 
document known as a bill of particulars which is, under 
legal terms, amplification of the indictment. And there 
is a statement in there made by the 


government — not by 
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the defense but by the government that Mr. Hoffmann was in 
fact a co-conspirator. 

Now each and every one of you heard Mr. Hoffmann's 
testimony, and you heard the circumstances under wnich he 
okayed these checks for cu sh; and you heard his denial of the 
fact that he had ever conspired with anybody to defraud 
the government in respect to Paterno & Sons, Inc. income 
tax returns; and I submit you are in a position to judge 

I 

whether that charge was fair, whether that charge against 
Mr. Hoffmann was proper, and what in fact did occur. 

Then we had Mr. Andretta who has been a friend 
of George Denti's for many years — and there is no 
question about it — and he admitted it. 

May I just recall to you for a moment the 
note that Mr. Andretta wrote to George Denti and mailed on 
or about the 21st of March. This is Defendants' Exhibit 
ri in evidence. It still shows "id" in here but it is my 
recollection that it is in fact in evidence. 

Mr. Andretta said, among other things — asked 
George to come to see him on a Friday afternoon, and if 
it doesn't get to him to come Saturday and Sunday, and then 

he said: 

"But do not call me" — and he underscored that 


"I will explain when I see you again. 
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And then he said at the bottom, almost as a post¬ 
script, "Do not discuss this on telephone; will explain." 

And when I asked him whether or not he wasn't afraid 
that his telephone might in fact be tapped, he said no, 
he wasn't afraid of that. 

If you will recall, the very last thing he said, 
which was volunteered, he asked for the right or permission 
to make an explanation, that the reason now that he did 
put this in was because he didn't want his wife to know what 
was going on in respect to George Denti. 

He also told you or told Mr. Brill, I believe, 
tnat v/hile he was being interrogated by the IRS — and 
I think also while he was before tne grand jury, he was 
awaiting approval to be vice president of a bank up in 
Connecticut — I think it was the Liberty National Bank 
— and that approval required clearance by the Department 
of Justice, I believe, the Comptroller of Currency, and 
I think also he said the Internal Revenue Service. 

Now I submit to you that you can figure out whether 
or not Mr. Andretta felt he was under any pressure at the 
time he was questioned by the Internal Revenue Service 
and/or the United States Attorney's office which is a 
branch of the Departnont of Justice. 


Then we had a Mr. Colantino who also was a 
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platform man up at the bank on 149th Street. He had 

approved, I think, only two or three checks and he had, 
as I recall it, no independent recollection of the 
transactions at all. 

Miss or Mrs. — I frankly do not remember which — 
Muscatello and Miss or Mrs. Weisenberg, who were tellers 
at the bank — they told you the routine of what went on 
and how before they would accept the check of any size at 
all it had to be approved by an officer or platform man 
at the bank, and that the checks in question had been approve 3 
by such a person. 

Now among those checks there is one that shows an 
additional amount was paid -- I think 800 and some odd 
dollars — and the government produced from records furnished 
them by Paterno & Sons, Inc. and by the individual 
defendants — the government produced a check to the order 
of Joseph Denti in the sum of 800 and some odd dollars. 
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you are asked to speculate and to guess that it must have 
been someone connected with either of these defendants or 
doing it for them who did that, and I submit to you that if 
you are going to speculate and you should not speculate 
in any case, but if you were going to speculate you could 
very well figure out that whoever picked up the check at the 
office of Paterno and Sons and went to 149 Street to cash 
it had at or about the same time cashed for somebody in j 

Paterno and Sons the Jim O'Reilly check and/or the Joe Denti 
check, and that when they went to cash the larger check 
they had the bank also cash the checks that they had cashed, 
and it certainly does not prove that George Denti had any¬ 
thing to do with an improper cashing of any checks. 

And then we have some checks that are cleared 
through Vin Rao or Vincent Rao and wo had himhere as a 
witness and he told you in no uncertain terms that he does 
not know George Denti, he doesn't know Mike Paterno, and 

t 

you heard me read today the questions and answers given by 
George Denti when he was interrogated by the Internal 
Revenue Service —— and I will come back tb this a little 
later — but in those questions and answers he told boJth 
Mr. Ayres and Mr. Rizzo that he 'did' not know Rao and he had 
never referred anyone to him for any purpose whatsoever. 

Now, if there had been any incident on the part 
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of either of these defendants or anybody else to defraud the 
United States Government in respect to the income tax of 
Paterno and Sons, what would have been simpler than to have 
had the checks in question, one to 48, cashed by a check 
cashing service and it would not have required, as the bank 
officers testified, either a call from or a call to George 
Denti or to the office of Paterno and Sons. 

MR. SILVERMAN: I object at this time to the point 
that the procedure done by a check cashing service were more 
stringent or less stringent than a particular bank. 

THE COURT: Sustained. There is no evidence in 
this case of how check cashing services work, and I won't 
take judicial notice of i.hat. 

Go ahead. - - 

MR.ROSENTHAL: There came a time when they attempted 
to prove by certain payroll records of Paterno and Son that 
on certain dates there were no trained operators or I think 
backhoe operators on days when truck drivers appeared in 
respect to the questioned invoices. 

There were several witnesses here who testified 
that cranes are frequently rented and backhoes also frequent y 
rented. In fact, almost all equipment used in heavy con¬ 
struction is rented with operators and that the operators 
will be the employees of the owners or the lessors of the 
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equipment. So that natxirally there wouldn't be any crane 
operators appearing on the payroll on Paterno and Sons and 
the same is true in respect to truck drivers. You heard 
Mr. Minichino. You heard Cimino, La Spina and Capossela -- hi( 
was the other one, I think B.C. You heard them all testify 
that when they charge they charge for the operator as well 
as for the truck itself, and that brings us to another 
class or group of witnesses, namely, the truck operators. 

I will start off with Mr. Capossela of the B & C. Mr. 

Capossela told you that he had a company called BC Trucking; 
that originally there had been a Mr. B. in the company but 
there was a partnership and he dissolved it and that he was 

1 

BC Company. It wasn't a corporation. It was a company. 

And the summary prepared by Mr. Rizzo, which is government 
exhibit 173 and which is an excerpt from the purchase 
journal, showed that in the fiscal year ending 1966 BC 
Trucking did $5,805 worth of business with Paterno & Sons, 

Inc., 2 uid you will recall that I presented to him a check, 
and in fact it is marked into evidence. I presented to him 
a check number 7535 and he identified the endorsement on 
the back, BC Trucking, and he didn't remember and wasnj^t 
certain whether he had cashed it or deposited it, and the 
government proceeded to call a Mr. Canty from the Chemical 
Bank right over here immediately directly across from City 

i 

I 

i 
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Hall Park. It is the nearest branch, and I guess it is 258 
Broadway, I’m not certain, or 268. Anyway, they called 
him and he had nothing to do with the branch in which Mr. 
Capossela had his account and he said he didn't 
think it was cashed because it didn't look like there was 
any teller's notation on the front of the check, but he 
wasn t certain, and nobody, but nobody, in behalf of 
the government bothered to get a copy of the bank account 
or bank statement of BC Trucking for that period and to 
demonstrate — and I don't know to this day nor do you know 

to this day whether this check was cashed or deposited, and 
it is really of no importance. 

The only reason why I mentioned it at all is I 
you to consider and I ask you and beg you to consider 
the resources af the disposal of the United states Govern¬ 
ment, of the Internal Revenue Service, of the Department 
of Justice pitted against the resources of a George Denti 
and what they could do and can do and should do whenthey 
are charging a man with crime. 

I submit to you there is no question that they 
could have definitely established it one way or the other 

and not leave it up to guesswork as to whether the check was 
cashed or deposited. 


And then we had a Mr. Cimino, another trucker. 
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I think the name of his company was Cross County Trucking. 
This was, you will recall, the very staunch union man, so 
staunch and so interested in his union that he used a sub- 

I 

terfuge; that he had the stock of his trucking company in 
the name of his sister-in-law because the union had a rule 
or regulation that an owner of stock of a corporation or 
the owner of a truck could not also act as a driver- And 
he was the shop steward and somewheres in his testimony — 
it just sort of slid out and nobody really made any point oJ 

I 

it — he was a shop steward of his own company, of Cross 
County, so the thought that was given to you that he was 
shop steward of the entire job at Carmel, New York, or at 
least that was the inference that you would draw — it 
developed that it wasn't actually so, and then we learned 
from Mr. Sheehan — I believe that is his name — the gentle¬ 
man from Local 456, that Mr. Cimino was no longer a member 
of Local 456. 

And then we had a Mr. Minichino. Salvatore is 
his first n 2 une and his nickname, the name 'everybody knows hiir 
by, is Teddy. He has a corporation known as Taff Trucking 
and Taff Trucking does a lot of trucking for Paterno and 
Son, Inc., and in fact recruits other truckers today for 
Paterno and Son and he told you how he had been questioned 
at length at the IRS, and I had asked him as to whether or 
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not he had not been told by, I believe Mr. Ayres, special 
agent Ayres, I should say, that he had information that he 
had made up the invoices that are involved here, one to 47A, 
and that he had denied it and he said "no," he had not. 

His Honor, if i recall correctly, asked me why 
I was going into that and I replied that I thought it showed 
improper pressure on the part of the government, and parti¬ 
cularly the Internal Revenue Service on this man at a time 
when he was being considered as the prospective witness, 
and if my recollection serves me correctly — and if it 
doesn't, use your own recollection — his Honor remarked 
that he didn't feel that this was particularly any improper 


pressure. 


Now, I ask you to consider how anybody, anyone 
you know, whether it be a businessman, or a wage earner, who 
gets involved with the Internal Revenue Service in any way, 
shape or form as a prospective witness — and I told you 
that I would come back to the postman - I think his name is 
Taglieri — because he said something very interesting. He 
said it isn't very often you get a visit from two men from 
the Internal Revenue Service, and I'm sure Mr. TaglierL as 
a postman certainly had no serious wo-rries about his return 
in any way, shape or form. You take a businessman, parti¬ 
cularly a small one, or an individual or even with a 
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corporation, but more or less a one-man or two-man business, 
and he finds himself being challenged or being pressured or 
questioned by the Internal Revenue Service, don't you think, 
and I submit to you, don't you think for a moment that he 
must feel pressure? And Mr. Minichino told you — I ..believe 
Mr. Brill brought this out — that after his appearance 
before the Internal Revenue and after he had been told that 
they had information that he prepared the invoices one A to 
47A and then after all of that he had an audit from the 
Internal Revenue in respect to his business, and that was 
between the time o^ his appearance before the Internal 
Revenue Service and the time of his trial. 

I am certain that that was calculated and was 
done so that Mr. Minichino would feel perfectly at ease and 
so he would have no qualms about testifying one way or the 
other. You use your own judgment. You use your own know¬ 
ledge of what goes on in this world about people in high 
places using the Internal Revenue Service to investigate 
people not in favor with them. 

You saw it demonstrated right here in the cross- 

I 

examination of Professor O'Connell, and I couldn't see what 
it had to do with his testimony. Maybe you could see it. 

I don't know. It is up to you to decide whether or not that 
was pertinent. But he was asked about checks he had 
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received from Paterno and Son going back to, I think, 1965, 
1966 and 1967. If you think thab was necessary, if you 
think that was important, if you think that showed anything 
concerning his testimony, use' it, and if you don't think 
so, discard it and take it for what it was. 

The government had an expert, a Mr. Oberg. 

A man came from Washington and he had to get out of here in 
a hurry because he had to go somewhere else to testify. If 
you recall, they were very disappointed that they had to 
stay overnight. And he came here to really tell you all 
about everything. Let's examine his testimony and let's 
see whether he was the type of witness that each one of you 
would want to rely upon. 

He started off, if my recollection serves me 

I 

correctly, and with my age sometimes your memory does fail 
you he started off talking about typewritten material and 
when I asked him some questions on cross-examination about 
the IBM machine and how many models they had and how many 
hundreds of thousands or maybe millions, I don't know, of 
typewriters that had been produced with that type of type 
and that type of letters, he didn't know. Not only did he 
not know, but he was not interested. He didn't give a good 
darn about it, and he told you so. This was unimportant. 

That might be important to an IBM salesman but not him, not 
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to our expert. No. Why get confused with the facts? That 
might just affect his testimony somewheres along the line. 

And then he told you he vaguely remembered Mr. 

Ayres coming to Washington with the material that was being 

submitted to him, hand delivered, not sent by the United 

States mails because the United States Government wouldn't 

trust the United States mails to be certain that it would 

get to where it was supposed to go in time, a year in advance 

of a trial because it might — or two years in advance of a 

trial because it might have shuffled off, not to Buffalo, 

but to the dead letter office. So we have a special agent 

of the Internal Revenue Service picking himself up and 

transporting or being transported from New York to Washington, 

D. C.,to the laboratory of the Fede'ral Bureau of Investiga- 
« 

tion and he meets Mr. William Oberg, the handwriting expert, 
the one who testifies in court anyway, and, yes, he sort of 
remembers, vaguely remembers that Mr. Ayres told him, yes, 
the Internal Revenue Service had submitted it tc their own 
expert in the Treasury Department, he wasn't interested in 
that. He didn't want to get confused by what somebody else 
had found, and he never went into any details and he didn't 
know what the findings were and he didn't even know the name 
of the expert to whom it had been submitted. And part of 
it, I submit, is plausible. In fact, if you recall I asked 











1721 a 


1665 


mccg 11 

him if he were a horse player or if he had ever played 
horses, and he said no. And I don't know if any of you 
folks have or not, but I am certain that some of you have 
worked crossword puzzles and you haven't wanted to look at 
the answer until you have completed the puzzle.- If you 
have played horses and done any handicapping you have done 
your handicapping and then subsequently looked to see what 
the selectors had picked to see whether or not it had con¬ 
formed with your judgment. I will say, and 1 submit it is 
plausible, that hedidn't want to know the result of the 
Treasury Department man, but once he had come to a conclusi 
and once he had made a finding do you for a moment think 
that he was not interested enough to see how his finding 
compared with the Treasury Department man's finding? Do 
you think that he never did learn and never did know what 
the Treasury Department man's finding was? 

I submit that this is something that you should 
consider in considering the testimony of Mr. Oberg. And 
then, and I mean no offense to Mr. Moy, but Mr. Oberg to a 
®®^tain extent reminded me of the menus that are in my 
favorite Chinese restaurant. He picked a capital from line 
three and then he took RR's from line four and something 
else from line ? and it reminded me of the menus that say: 
You pick one from Group A and two choices from Group B and 
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one choice from Group C." That is the way it sounded to me. 

I submit that you have a right to consider whethe 

t 

or not you couldn't in almost anybody's handwriting, and 
you have enough exemplars, find certain variances and cer¬ 
tain things that are similar if you had enough to pick from. 

Another interesting thing about Mr. Oberg is this 
There *as been no denial by the government that Salvatore 
Minichino or Teddy Minichino or Taff Trucking during his 
interrogation by the Internal Revenue Service, when they 
were trying to make him feel nice and comfortable — but 
when they were telling hTim they had information that he had 
prepared the invoices and to be certain if he was comfort¬ 
able, they asked him to give them exemplars and he gave them 
to him. What happened to them? I don't know. There is 
nothing here as to what happened to them. Oberg said they 
were never submitted to him. I don't know. 

And then let's go a little further with Mr. Oberg, 
The government had beautiful big blow-ups here — you saw 
them on the wall of the exemplars of the questioned 
endorsements and I guess Mr. Oberg figured, well, he is comirg 
to New York. It is a hick town. Lawyers don't know anythine 
and they certainly don't know anything about handwriting and 
they are not going to ask him about scale, because who is 
interested in scale? So, because the thing was too big and 
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it may have involved another inch or something and he had, 
you know, to really transport this from Washington, D. C., 
he cropped out the scale. Yes, there was the scale on the 
negative, but he cropped it out or had it cropped out and 
he didn’t even do the photography and he wasn’t even present 
when it was photographed. 

I ask you to contrast that with Defendants' 
exhibit AN in evidence. I think it was passed to all of you 

and you will have an opportunity to examine it in the jury- 

% 

room again, and we can’t or didn’t — I withdraw that. 

At least we didn’t have any big blow-ups. George 
Denti is a little poorer than that. But what he did have 
was a scale on the picture so that you could see what the 
actual size was on both sides so that there was no question 
about this being distorted in any way. So the little man 
does everything possible - and it is difficult to call 
George Denti a little man, but in a sense he is — the littlo 
man does everything possible to make a fair presentation to 
you as jurors but the government, our government, mine and 
yours and Mr. Silverman’s also, no, they come in with a 
flying expert who can spend an hour, two hours in New York. 

I don’t know where he was goingMaybe Cleveland, maybe 
Chicago, maybe Tulsa, Oklahoma — 

THE COURT; I really don’t think there is any 
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need for that. He was kept here as long as he was needed. 

Let's proceed with this case. 

MR. ROSENTHAL; You don't have to be a photograph;' 

expert to know that the larger a blow-up is or the larger 
an enlargement is the greater the distortion. * 

MR. SILVERMAN; I object to that, your Honor. 

THE COURT; Sustained. The jury can recall 
whether there is any evidence to support that. I don't 
think there is any substantial evidence to that effect, but 

I 

we will leave it to the jury and if overnight, Mr. Rosenthal 
you would liko to correct my apprehension of this and check 
the record, I will certainly supply the correction to the 
jury in the morning. 

MR. ROSENTHAL; I submit to each of you and to 

his Honor also that when you were called for jury duty you 

were not asked to forget any and all of your experiences in 

life, and all of you have no doubt at some time in your 

experience in life seen what is called trick photography and 

you have seen enlargements as well as the normal size of a 

negative. \ 

\ 1 

Getting back to Mr. Oberg, which seems to a 

touchy subject with Mr. Silverman, I asked — 

MR. SILVERMAN; I would object to that and ask 


that it be stricken. 
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THE COURT: Mr. Rosenthal, I don't understand the 
significance of that statement. Do you want to pursue it 
or withdraw it? 

MR. ROSENTHAL; No, I will withdraw it. Judge. 

THE COURT; All right. _ _ 

i' MR. ROSENTHAL: Maybe I get carried away with 
things at times. I asked Mr. Oberg, and this is my recol¬ 
lection, and it does not count, since it is your recollectioi 
that counts, I asked Mr. Oberg if handwriting expertise was 
in fact an exact science and my recollection is that he said 
it was, and I then asked him what I thought was a very norma! 
and natural question, as tc whether or not it could be 
compared to fingerprinting, and you heard the answer; He 
knew nothing about fingerprinting. And I think I asked him 
one more question before i was stopped by the court. 

I asked him whether or not it might be compared to ballistic: 
and again he knew nothing about ballistics. 

Is this the type of testimony and is this the 
approach from a witness that you want to believe? That is 
the question I submit to you, that you conject the reliabili 
of the witness by his manner, by his demeanor, by whether 
or not he seems*to testify freely, by whether or not he 
seems to testify openly and honestly before you as jurors. 

Now, the other goverr.r,k it witness — there were 
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two more — we had Mr. Buchbinder, who is from the regional 
counsel of the Internal Revenue Service* Very impressive. 
Very impressive. What did he tell you? He said two or 
three weeks ago, I think that is what he said, and if I'm 
wrong I'm willing to be corrected, two or three weeks ago 
he had taken the figures and calculated them as to the tax 
due if the government's theory is correct as to the tax, 
in respect to the tax that was actually paid. And surprise 
of surprises, he came up with the same figures as appear in 
the indictment which was filed in May of 1973. Shocking. 

It is just a matter of addition, a little multi¬ 
plication, and he found the same figures. And then we had 
Brother Rizzo. Very likeable person. Anthony, I think, 
or Tony. Anthony was his first name. He told you, very 
frankly and properly so, that from the time he went to 
Paterno & Sons, he said, in December of 1970, I believe 
until the time he left there in April, April 30, of 1971, 
and he was there, I think two to three days a week, he had 
no problems whatsoever, nobody put anything under the rug, 
nobody locked the safe and said "You let me know before you 
get anything." He was shown the safe. He was told this is 
where the books and records are. He was shown the filing 
cabinets. Enjoy yourself. 


Is this the act or actions of George Denti as a 
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guilty man, as a man who has done something wrong in respect 
to the checks and invoices of Paterno a Son, in respect to 
the Internal Revenue Service, in respect to the filing of 
the income tax returns of Paterno a Son? Is this the action 
of a man who has conspired with his boss, Mike Paterno or 
Michael Paterno, to defraud the government? Think about it. 
Give it real-serious thought. And Mr. Rizzo was treated 
very, very nicely there. He went to lunch two or three time, 
a week when he was there, and there was nothing wrong with 
that, absolutely nothing wrong with that, and nobody made an, 
improper advances or suggestions to him and he didn't claim 
it and no claim is made by the defendants that there was 
anything wrong with him going to lunch. But he sort of forgo, 
?bout it or he was a little reluctant to tell you about it 
until I showed him a photograph and that is in evidence and 

again you will have the benefit, if you want to take it into 
the juryroom, of seeing it. ' 


Then some question came up, and, frankly, I can't 
quite figure out what the import was, some question came up 
as to when he went back to Paterno s Sons' office after 
April 30, 1971, and my recollection is that he had fixad a 
date in September or something of that sort, and then in an 
effort to try to refresh his recollection I asked him about 
the tomato plants that George Denti grew from seed, which is 
quite an art, if any of you have ever tried it. 
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And how he was able to crow over George benti 
because his tonato plants had borne beautiful tomatoes 
and George's plants, which were up at the office, had been 
hit by some blight — I don't know what, but, anyway, 
they looked weak, sick and disabled and had no tomatoes. 

And when he started to think about the dates he 
started to weasel. 

He said, "No, this was before April 30th" -- 
he was talking about blossoms. 

Well, some of you folks live in the suburbs. 

I have had the good fortune to live in the country -- 
spent my childhood there, and some of you have lived in the 
country, and even those of you who are in the city would 
know that tomato plants normally in this region — not in 
Florida, of course, but in this region tomato plants 
normally do not have blossoms by the 30th of April. They 
are not that far along. 

So that -- I don't know, I don't know — I say 
I don't know what the import of it was, and I don't know 
what but I submit that it is something that you might conside 
in evaluating the testimony, and that is all — and the only 
reason 1 mention it or suggest it. 

Then we had the very interesting, to me, 

Exhibit 149. It had a big beautfiul blowup there — and 
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I I am sure Mr. Silverman possiblv in 

P ssibiy in his summation nay give 

you another viewin, of it, or a screening of it,- but 
you had this exhibit - Thomas Tuccella, Michael 

catentaro, Antnony Perrotta - and Hr. Risco testified that 

he had asked Mr. Denti to give him ^ 

give him the current addresses 

the trucks questioned - the questioned or questionable 

truckers, or the truckers in question, whatever title you 

want to give them - and that subsequently he received 

Exhibit 149, and somewhere along during his examination. 

Whether it was Mr. Brill.s cross - i do not think it 

was direct - or my cross. I don't remember - .he said no, 

he had not seen Ge'orge Denti write it. and he said no, 

George Denti had never told him that but that he, Anthony 

Rixxn, had in his own handwriti.-.g written the following 
legend; 

“Address-current given by George Denti" - that 

would be part of his testimony - -and written by George 
Denti R/A Rizzo". 

A little thing, a very little thing, but to me 

e very big thing, because thi «5 t-o m 

cause this to me means that Mr. Rizzo 

is willing to jump to conclusions without any proof. 

And Hr. Risso is, although Hr. Ayres is the special agent 

in cnarge - Hr. Rizjo, so far as I can see and so far ! 

AS you can see, the man who worked up most of the I 
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material for the government in this case. > 

Then we had some other witnesses very recent, 
like Mr. Clausen with his diary about the snow, and I 
think Mr.Nebensky, if that is the correct name —— 

MR. BRILL: Nebesny. 

MR. ROSENTHAL: Nebesny -- an inspector for the 

City and I am not going to go into the defense witnesses 
but I am going to leave that to Mr. Brill since he conducted 
most of the exeuninations of the witnesses. But you will 
recall Mr. Silverman read to you in the very early part of 
trial questions and answers -- questions propounded 
to George Denti and answers given by him down at the 
Internal Revenue Service office, and then it was my 
privilege today to read to you some additional questions 
and answers that were also propounded at the same tine 
and at a later date. And something interesting happened 
then — that is why I read particularly, although it isn't 
designated as a question — particularly the statement 
which appears at No. 376, and it was to the effect "Oh, 
gee, this is 376" — that means there have been 375 
questions and answers given before this — somebody realized, 
"We forgot to swear you", and George said "Well, forget about 
it. You did not sv;ear r.e. Forget about ^.t." 


George offered no objection to being sworn after 
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being asked 375questions and after giving, to the best of 
his ability, 335 answers. 

Now is that the action that you would expect from 
a guilty man? 

Is that the attitude that you would expect from a 
man wno believes he has done wrong or knows he has done 
wrong,or has in fact done wrong? 

I submit to you that that may be considered by you, 
and should be considered by you. ' The government is always 
willing to show acts that they say depict consciousness of 
guilt, and they haven't shown any in this case. 

I submit to you that as triers of the facts, you, judges 
of the facts have a right to consider acts and actions 
of George Denti that indicate to the world, to Tony Rizzo, 
to Mr. Ayres, to the Internal Revenue Service, to the 
United States Government, and to you as jurors — acts and 
actions of George Denti that show that he had nothing to 
hide, that he was not fearful of anything, and that you 

may, I submit, infer from that that this was because in fact 
he had done nothing wrong. 

Now we called in behalf of Mr. Denti some 
character witnesses — in fact, one we did not — one the 
government called, and that was Hr. Andretta -- and he 
told you that ne had known George for nany years, knew many 
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people who knew him, knew what his reputation was. 


I did not ask him at that time about veracity 


or truthfulness because up to then the Q and A had not been 


introduced, so it would not have been a proper question, but 


I asked him about business responsibility and honesty and 


the like, and he gave you a high, high rating, 


And we had a Dr. Grant, a dentist. We had 


people that you would normally expect George Denti to 


know. We did not have any bank presidents. We had a 


vice president because the government brought him here 


We had Mr. Esposito, who is in the public school system. 


and we had the mannequin manufacturer, a former neighbor. 


Mr. Onorato — I think you heard him, and I do not think 


you can forget him. 


We had Sister Jane this morning — and it was 


very interesting to me to observe the new mode of tiae dress 


of the religious order — I approve of it, 


We had a Mr. William Mullen in the insurance 


business. 


Now his Honor at the proper time will instruct 


you as to the meaning or import of character evidence. 


and I will not attempt to usurp this function. You probably 


sit there, each one of you probably sit there and say 


"So what? Ke had some friends come down and say that he is 
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a good fellow, and they know other people who say he is 
a good fellow — so what? Nothing to it. Anybody can 
do that". 

Don't you for a moment believe it. 

God forbid that any one of you ever would have 
to ask your dearest friend to come to court to be a char¬ 
acter witness, and you would be confronted with "I will 
write a letter for you" — "I will call the Judge" — 
but my grandmother is sicken Wednesday, I cannot possibly 
be there" — 

MR.SILVERMAN; Your Honor, excuse me, Mr. Rosenthal 
— your Honor, I am going to object to this line of 
questioning — to these statements. 

THE COURT; Yes. Those are propositions that 
are not matters of fact, Mr. Rosenthal. I do not find 
any support for when witnesses will or will not come. 

I will say also that you have used 90 minutes. 

MR. ROSENTHAL; What is that, sir? 

THE COURT: You have used the hour and a half 
that you requested. 

MR. ROSENTliAL; Well, I told your Honor that 

I had not blocked it out — 

THE COURT; Yes. Try to draw it to a conclusion. 


MR. ROSENTHAL: I will try, sir. You realize I have 
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been working under pressure in respect to this. 


THE COURT: Yesrl realize that — all trial lawyers 


Please try to organize it and bring it to a 


conclusion. 


MR. ROSENTHAL: Well, at any rate, the people who 


are called by George Denti as character witnesses — and 


if I said this before, on the pain of repeating myself 


I will say it again — that they were the sort of people 


you would expect him to know both in the social world 


and in the business world. 


Mow I am getting near the end. I ask you not 


to lose sight of the real question involved here. The 


way the case has been presented, with all of these wit¬ 


nesses from the United States, from the income tax service. 


the Motor Vehicle Bureau and the Compensation Board and every* 


thing else, it would seem that the government is trying 


this caseoi the theory that if they can establish to your 


satisfaction that John Aurrichio, Michael Catenzaro, 


Anthony Ferrotta, Thomas Tuccella and/or Arthur Lazravitch 


were either non-existent or cannot be found, that that 


proves, without question, that George Denti, Michael 


Paterno and Paterno & Sons, Inc. committed a fraud uoon 


the govern:lent. 
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Now that is not the issue in this case. There 


is a very simple question involved here, and that is whether 
or not the trucking necessary — i will withdraw it — 
whether or not the trucking that is mentioned in the 
invoices, 1 -a to 47-A, was in fact performed for Paterno & 
Sons, Inc. — that is the question. Did they need these 
trucks and did they need this trucking for the excavations 
— and you heard Professor O'Connell's estimate of, I think, 
180,000 — was it? — cubic yards that had to be excavated 
or backfilled or brought in. 

Were they supposed to do it with a spoon? 

Or with a sand-fiail like a child uses at the beach in the 
summer? Or did they need dump trucks and did they get 

dump trucks, and did they pay for dump trucks — and that 
is the question. 

There has been no one here who testified in behalf 
of the government, either on the direct case or in any 
rebuttal that in fact the trucking billed in Exhibits 1-A 
through 47-A were not in fact required for the performance 
of the contracts and the work undertaken by Paterno & 

Sons, Inc. — and that, I submit, is your basic question. 

That is what you are really called upon to answer. 

Then there is another consideration -- and now 

I 

I speak solely for my own client, for George Denti _ 
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has there been anything offered here to indicate any 
motive or any reason why George Denti would lend himself 
to a scheme to defraud the government? 

Mr. Silverman in his opening statement, if my 
memory serves me correctly — and if not I am positive he 
will correct me — in his opening statement he said that 
the government doesn't pretend to know and doesn't propose to 
show where this so-called additional tax that was saved, 
where it went to, who got it or why. 

So there is no claim that George Denti profited in a 
way. He isn't Paterno & Sons. He is an employee. 

The fact that he has got a title, that might make him feel 
better but it doesn't make the pay envelope any fatter. 
Sometimes people prefer titles to money — maybe George is 
that way, I don't know. But what profit was there in it 
for him? Why would he endorse checks and send them to the 
bank and get them cashed? Why? Nobody claims that he 
was stealing from Mike Paterno. That would be your only 
other reason that you could come up with, and that has never 
been suggested here. 

Now heeding his Honor's admonition, and also 
heeding my own physical being, and also being considered 
of your cars and your patience in listening to me, I have 
certain personal worries when I try a case — and it is 
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true in this case, and it is true in every case. I like 

to think that I have a positive personality. I have realize(| 

that everybody at first blush or at first glance doesn't fall 

xn love with ne, and say "He's a wonderful man", and they 

not be a character witness for me. 

On the other hand, I realize that I might brush 
some people the wrong way, and it may have happened during 
this trial I don't know. If it has, it was unintentional] 
It is just my own personality which I may not be able to 
control, but I ask you, if that has happened^ then please 
bear this in mind -- if it has happened, don't hold it 
against George denti. Charge it to me, because I go home 
at tlie end of this case. 

• You are faced witli the responsibility of deciding 
whether or not the government has proved to the satisfaction 
of each one of you beyond a reasonable doubt that George 
Denti is in fact guilty of conspiring with Mike Paterno 
and others in respect to income tax of Paterno & Sons, 

Inc., and whether George Denti knowingly either signed or 
aided and abetted — aided and abetted the filing of false 
returns by Paterno & Sons, Inc. 

You are not charged with responsibility of 

f 

deciaing whether Gil Rosenthal is a louse or a nice guy. 

That doesn't enter into it, so please don't us** mv own 


i 
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idiosyncrasies against my client in deciding it. 

And one thing more — and this is another thing 
that always worried me, and as years go on it will worry 
Mr. Silverman — when I first came to the bar it was during 
the depression. I am sure maybe none of you are that old 
but you have heard about the depression. At that time 
the prosecution was always an older man because anybody 
who had a job with the city or state or federal government 
wasn't giving it up, come hell or high water he was holding 
onto that paycheck -- and I don't blame him. 

So that I was in the reverse situation. I was 
a youngster against the older person — and I am honest 
enough with myself to realize that at times with a jury 
the fact of my youth may have helped my client. 

Now the shoe is on the other foot right now, and 
it pinches, and I don't mind it pinching me but 1 don't 
want it to act against my client. It's not a popularity 
contest. I couldn't hope to contest with a man of Mr. 
Silverman's ability and his personality — I wouldn't attempt 
to, so that I ask you again not to use my own deficiencies 
or Mr. Brill's, for that matter — he is a youngster about m\ 
age — don't consider these two old coots against a fine 
looking, vigorous, articulate young prosecutor. 


No \7 with that I have two other things that I wish 
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to toucii on. 

As I stand.here talking to you/ I an not talking 
to you with dollars and cents in front of my eyes. The 
canon of ethics do not permit an attorney in a criminal 
case to have any contingency arrangement, so that it makes 
no difference to my pocketbook or my pocket as to what your 
verdict may be. So that that is not governing my thinkiig. 

The second thing that I would like to go into 
IS this — I believe it is a nine-count indictment. 

Many times at least it has been my experience, and I am 
aire it has been the experience of others — jurors get into 
the jury room and sometimes they find themselves in disagree¬ 
ment, and along comes the great Chamberlain who is going 
to arrange everything and says "Well, let's compromise. ' 
Let's make the prosecutor happy, let's make the defense 
happy. We will find him guilty on Count 1, not guilty on 
Count 3", and so on and so forth. 

It doesn't work that way, and it should not work 

that way. 

And I submit to you, and I ask you that in doing • 
your duty not to compromise — either for me or against 
me. And when I say "for me" I mean for George Denti 
or against him, but to consider each and every count 
on the question of -he proof offered by the government. I 
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And remember, you are not, as I told you in the 
opening, you are not here to consider is George Denti guilty o 
is George Denti innocent? That is not the question, 
that is not your verdict. 

The verdict that will be presented by you is 
9 uilty or not guilty, and by that verdict you say either 
the government has sustained its legal burden of proving 
to the satisfaction of every one of you twelve beyond a 
reasonable doubt the allegations contained in the indictment, 
or they haven't. 

And if they haven't it is your sworn duty, no 

I 

I 

matter what you think that anybody else may v;ant from you, 

■ 

anybody in this courtroom may want from you — it is your 
sworn duty to return a verdict of not guilty. 

With that, and with one more expression of gratitude 
to each of you, particularly for your patience in listening 
to a rambling summation, I thank you. 

THE COURT; All right, we will take a ten-minute 

recess. 

(Jury left courtroom.) 

MR. SILVERMAN: Your Honor, if I may,in view of 
Mr. Rosenthalb statement — I am quoting from my handwritten 
notes, your Honor, v;here he says he goes home at the end 
of the case, meaning Mr. Rosenthal — 


V 
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MR. ROSEIITRAL: I am sorry, I cannot hear 

you — your back is to me, Mr. Silverman. 

MR. SILVERMAN; In view of Mr. Rosenthal's statement 
where he made mention of the fact that he, meaning Mr. 
Rosenthal, goes homeat the end of the case, I am going to 
ask t'.a Judge to reconsider his previous ruling as to 
whether or not to charge the jury as requested by the 
government on the grounds of possible punishment. 

THE COURT; Yes; it is granted, 

MR.SILVERMAN; Thank you. 

MR. BRILL; I have an objection to that, your 

honor. 

THE COURT; All right, it is overruled. 

(Recess.) 

(Jury in the box.) 

MR. BRILL; Shall I proceed, sir? 

THE COURT; Yes. 

MR. BRILL; With your Honor's permission, Mr. 
Silverman, Mr. Rosenthal, Mr. Ehrlich, Mr. Foreman, ladies 
and gentlemen of the jury; 

It is difi5.cult, after the exceedingly and compre¬ 
hensive review of the evidence which Mr. Rosenthal gave you, 
to follow and be able to amplify by very much. Conse¬ 
quently, circumstances compel me to be brief, and circumstances 
is one of the things about which I plan to talk to you during! 
the ti.me allotted to me. I 
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I want at the outset to say on my own behalf and 
behalf of my clients, both the individual like Paterno and 
the company of which he is president, thank you for your 
service, for your attention and for your devotion to a 
difficult and unpleasant task which requires sacrifice on 
your parts as well'as causing inconvenience to you. I join 
with my Brother Rosenthal in asking you to please forgive me 
if by any chance or by any act or by any word I may have 


offended anyone of you. Certainly it was not intentional. 

In the course of a lawyer's job zeal sometimes overwhelms 

him and he says and does things which under other circumstanc^es 

* 

he probably would not do, so if at any time in the course 
of our having first me since February 6 of this year up to 
and including the time when I finally sit down and I have 
said the last word that I have a right to say on behalf of 
Mike Paterno and his company, I ask you to please take that 
into account as being an unintentional breech on my part, 
if you regard it as one. 

Under our system of criminal jurisprudence, an 
adversary system, there are two sides, both of which are 
represented. The indictment is brought in the name of_the 
United States of America against the defendants. That does 
not mean that the United States of America and its populatior] 
as such, including you ladies end gentlemen who will soon be 
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assuming that heavy burden of being the sole and exclusive 
judges in this case, are or need be or must be against Mike 
Paterno or any other defendant in the case. It is the metho^, 
the manner by which the case comes into court and it is 
merely a label, that is all it is. _ 

There is, of course, a requirement that there be 
someone to supervise, to put it in simple parlence, to call 
the shots,^Aso to speak, and the judge of the court has the 
resp'^nsibility for maintaining the conduct of the trial, 
ruling on the questions of law which are raised either by 
the prosecution or the defense. And each person who has a 
part in these proceedings undertakes the responsibilities 
that go with that part and does hLs best, even though some¬ 
times, because we are all human, each of us may make mis¬ 
takes . 

As you have learned in the course of your own 
life experience, there are occasions when you are not in 
total agreement with a position taken by some other person, 
some other group, some other organization, some other agency 
You have to think it out for yourselves. And so it is in 
a courtroom where the 12 jurors who are finally given ^he 


submission of the case and who become the sole and exclusive 
judges of all the facts in the case, and whose judgment alon- 
is the only judgment in the case, based upon the recollectio i 
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of each one of you, and hopefully altogether, when you fin¬ 
ally reach a determination, if in good conscience you can, 
and on the basis of reason you have analyzed the evidence in 
the case. I believe that in every case there come times and 
occasions when perhaps motivated by the pressure of incon¬ 
venience or whatever the reason may be, people sometimes 
fall into the error, as conscientious as they may be, of 
working out a compromise. I am going to tell you at the 
very outset what my brother-in-law Rosenthal said at the 
end: You find a true verdict, a verdict based on the 
evidence as you and you alone recall it, without regard to 
sympathy, bias or prejudice, only upon the evidence, and not 
as a matter of compromise, not as a matter of convenience, 
but as a matter of justice, justice because the evidence 
calls, requires, demands, if you please, that you reach, 
each of you reach independently in reviewing the matter and 
the reasons for your judgment together, such a judgment. 

Each of you has and will have your own conscient- 
.ious views and you are not required nor should you under 
any circumstances give up those conscientious views simply 
becavise someone else may be anxious to arrive at a determina¬ 
tion with which you are not in accord, and here, too, so 
long as you have reasons, and that raises the very next 
subject about which I would like to talk to you. 
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You have heard and you will hear again not once 
but several times that in a criminal case, and that is what 
we are here in, a criminal case, apart from the considera¬ 
tions whichhis Honor will tell you about you must take into 
account, that you must find beyond reasonable doubt that 
the prosecution has sustained its burden, under no circum¬ 
stances is a defendant required to prove anything. The 
prosecution is required to prove its case and if you find 
from all the evidence that it has failed to prove, either 
by reason of it not having produced evidence to your satis¬ 
faction beyond a reasonable doubt or by the evidence for 
which you find and in which you find a reason for doubt, 
then you should call exactly what you find, you should call 
the defendants not guilty, each of whom is entitled to your 
separate consideration and your separate judgment, and I 
am sure his Honor will tell you you should consider that 
each of these defendants is on trial as though by himself 
or, for that matter, the corporation by itself, so that 
when you sift the evidence and you examine it, reason with 
it and determine whether or not there is a reason for doubt. 

I believe that on the basis of the evidence.in 
this case, some of which I will attempt to recall for you, 
and please remember that it is not my recollection nor the 
recollection that my brother Rosenthal or my brother 
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Silverman or even his Honor, with all deference to his 


Honor, that controls or governs you as the members of the 
jury who are, as I said before, the only judges of the facts 
in the case. Your recollection alone is what governs what 
you finally decide, not what I say and not what anybody 
else says to you in this courtroom, applying the law as the 
court gives it to you to the evidence as^u find it. 

There are, I respectfully submit to you, ample 
reasons and many for your conclusion and from which and by 
which you will be convinced that the evidence is not at the 
level required by law, beyond reasonable doubt, that which 
has been adduced or that which the government has an obliga¬ 
tion to adduce and which you find it has presented, it has 
not presented. 

Let's start out with the beginning of things. 

It all started back, apparently, in January of 1971 when 
Agent Rizzo of the Internal Revenue Service, having previously 
been assigned to make an audit of the returns of Peteono & 
Sons, which are in evidence and which you will recall were 
received without objection on our part, and which set forth 
the items of income and expenses, although it does not iden¬ 
tify any one of these returns, the particular expenses or 
deductions taken with respect to a particular vendor or 
employee — they are all lumped together.— *nd you are 
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called upon to separate that lumping by the prosecution be¬ 
cause of a technique which has become very familiar over a 
long period of time now, maybe 40 odd years, of repeating 
and repeating and repeating and repeating to the point where 
you believe that the repetition as constant and frequent as 
it may be made must become the fact. Nothing could be 
further from the truth. You are called upon to assume from 
the circumstances for which a contention is made that becausi 
it is frequently repeated as outlined in his extensive sum¬ 
mary of the evidence by my brother Rosenthal, that it must 
be the fact established by a negative process. 

Again, nothing could be further from the truth. 
You would be required under such circumstances, if you are 

that hypothesis, to leave your common sense out¬ 
side of the juryroom in which you will conduct your deli¬ 
berations and you will be called upon to forget everything 
that you ever saw or heard or did or said or thought in your 
whole lifetime, and I mean in the lifetime not only of any 
one of you ladies and gentlemen, but Of all of you. That 

is not what is required under our system of criminal juris¬ 
prudence. _ . 

What is required is that you should analyse the 
situation, consider the evidence and consider what happened 
on the basis of the very first occasion, beginning with that 











1748 a 


mccg 


1692 


when Mr. Rizzo presented himself at the offices of Paterno 
Cl Sons, Inc. and made it known that he was an Internal 
Revenue Agent about to conduct an in-depth audit. What was 
the response of those persons whom he met at Paterno & Sons? 

"By all means, Mr. Rizzo. There is the space 
which contains all the records, all the books, everything 
that you want to see. Just ask for it. Help yourself. It 
is available to you." 

Do you believe, any one of you, that persons or 
a person who had planned for years to work at a method to 
cheat the government, yours and mine and their own, if you 
please, of the just amount of taxes would respond in that 
way without hesitation, without any pressures? 

"What do you want? Just ask.for it, it is yours 
Now, I can't anticipate, nor do I propose to, 
all of the arguments which will be mad^e by my learned and 
able friend, brother Silverman, but I am sure that you will 
hear phrases like: Smoke screen, a cloud of dust, red 
herrings, and all the usual trivia and drivel that is pro¬ 
posed and argued to juries in connection with the claims of 
defendants in criminal cases. ~ _ 

I am not going to try to anticipate his argu¬ 
ments, and I don’t care how he characterizes mine. I know 
that I will sit down at the end of the time allotted to me. 
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saying to myself: I should have said something about such 
and such, a piece of evidence, and like all trial lawyers 
who don't sleep the night before they know they are to make 
a summation, because they are thinking about what they might 
say, or the night that they have made it because they think 
that they omitted to say something, or the next night, be¬ 
cause they then say what they would like to have said to the 
jury on the basis of the evidence, I too being human will 
commit the same human errors. If I do, please bear in mind 
that I don't do it deliberately. 

I believe that the evidence shows, and this is my 
recollection and only my recollection, that after Mr. Rizzo 
was conducting his in-depth audit for some three months with 
a free run and complete access to anything he wanted on the 
premises occupied by Paterno & Sons, he then came upon two 
names — he told us about those — within the first three 
months he was there, January, February and March of 1971. 

On April 30, 1971 he asked Mr. Denti to give him the addresses 
of three other names. 

MR. SILVERMAN: I would like to respectfully 
object to what Mr. Brill has said. It has misstated what 
Agent Rizzo's testimony was. His testimony was that the 
first period of checks that he examined were for January, 
February, March of, I believe, or April, May of 1965, and 
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the first mention of any of this that came out on the trial 
was in April of 1971 when he brought this to Mr. Denti's 
attention. There was no mention made as to what date he 
found the first check. The period covered what the first 
three months of the fiscal year we are talking about. 

MR. BRILL; I think, your Honor, I stated that 
this was my recollection and it doesn't bind the jury. The 
jury has its own recollecti-n. 

THE COURT; Is it important, gentlemen, which of 
those versions is correct? If it is, given the schedule 
we have, we can check it overnight and ascertain. Let us 
do that. Go ahead, Mr. Brill. 

MR. BRILL; Thank you, sir. 

Whatever the date was, whatever it was that Mr. 
Rizzo examined, he got ic freely, cooperatively and you will 
remember that he finally acknowledged under cross-examinatioi 
that he thanked Mike Paterno for the full, unlimited coopera 
tion which was given to Mr. Rizzo throughout the entire 
period he was there. 

Now, there is a strange circumstance, and I think 
you will recall the evidence with respect to it. It was 
touched on by Mr. Rosenthal and it dealt with the matter of 
growing tomatoes. You may consider whether the confusion 
with respect to the time when the tomatoes blossomed or 
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rippened was an effort on Mr. Rizzo's part to cover up, if 
you please, a circumstance which he did not like to admit 
and about which in his own daily activity reports he did 
not make a single mention. I refer to the visit which he 
made to the Utopia Parkway job. When he went there with 
Mike Paterno and where he saw not only excavation activity 
going on with these large pieces of machinery dumping the 
material excavated from the ground into dump trucks, some 
of which were unmarked and about which he couldn't care less 
as to who were the truckers, even though he was invited to 
check on the particular truckers. 

MR. SILVERMAN: Objection, your Honor. Mr. Brill 

is now testifying. The question he asked Mr. Rizzo at the 

trial, during the trial, was whether or not Mr. Paterno 

pointed out trucks to him that were unmarked and Mr. Rizzo's 

answer to Mr. Brill was that he did not recollect that takin j 
place. ' 

THE COURT: Again I think I will leave that to 
the recollection of the jury and if they want that read we 
will allow it to be read, and if anybody wants to dig it 

our for tomorrow I will allow it, but I don't think it_is 
necessary. - 


25 


All right, Mr. Brill. 

MR. BRILL: I will take it 


as suggested. He 
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But he didn't even have a ineinoranduin in his daily activity 

report with respect to the visits to any of those jobs which 

at the outset would lead one to believe he saw in operation 

. < 

but which he I think reluctantly admitted had all been com¬ 
pleted when he want out there with Mr. Ayres. 

Now, I suppose that was in the nature of a picnic 
a junket,a jaunt, to go out and look at the streets and the 
sidewalks and maybe a n^nhole, if there was one. I don't 
know. But how could he tell whether or not there had been 
excavation from looking at the street and how much material 
had in fact been excavated? 

You reason for yourselves why he went there and 
you will find reasons for doubt. He wasn't interested in 
the amount of material removed. He didn't care about the 
location of the dump site. He wasn't interested in the 
number of truck days it took to do a particular excavation 
job, not one bit. Nor did the prosecution produce a single 
piece of evidence with respect to thosematters until on the 
cross-exam..nation of Mr. O'Connell the prosecutor asked: 

What did you say was the total amount of material excavated' 
Did you say 188 thousand? Wasn't it 140 some odd thousand?" 

And then, plus the bulking factor, didn't that 
only bring it to 161 thousand? In short, the suggestion 
was that that man who sat on that stand who had performed 
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professional services in other years going back to 1965, 


3 

for which he was entitled to be compensated and was in fact 


4 

compensated was lying to you. That is the suggestion. That 


5 

is the purport of that line of examination. How come there 


6 

is a difference of 25 thousand cubic yards of material? 


7 

And when Mr. O'Connell said, "Well, the material on the 


8 

stock pile which was taken to the stock pile and brought 


9 

back to the stock pile, according to the specifications 


10 

which are in evidence, and the plans which are in evidence, \ 

fas 

11 

required to be there and it contained 25 thousand cubic 


12 

yards of material which was, as he said, double handled. 


13 

taken to the stock pile, brought back for fill where it was 


14 

suitable to be used as fill. That is what brought it to 


15 

188 thousand cubic yards. 


16 

There was a price that had to be paid for the 


17 

hauling of that excavated material and we produced those 


18 

prices for you. We produced them not only on the basis of 


19 

the invoices which were not related to those persons who 


20 

were repeatedly called the non-existing truckers, but also 


21 

after the computation here in court including those so- 

1 

22 

called non-existing truckers. 


23 

Doesn't that raise another reason for doubt? 


M 

MR. SILVERMAN; I respectfully interrupt Mr. Bril 
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at this time. There has been no evidence in this case as to 
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the cost of hauling the 188 thousand cubic yards of material 
your Honor. 

THE COURT: It is argued there is evidence re¬ 
lating to that subject and I think that is permissible 

/ 

argument. I will allow it. 

MR. BRILL; Thank y>u. 

Each one of those jobs which aggregated in total 
there were three jobs about which Professor O'Connell testi¬ 
fied — 188 thousand cubic yards of excavated material was 
completed in conformity with the plans and specifications 
to the satisfaction of the municipal agency, whether it be 
the City of New York or the Water Department or the Town of 
Carmel. They were all satisfied. There were no complaints. 
The job was done and it was done well. 

Now, these impressive black books which contain 
plastic envelopes and each of which contains a particular 
check — it is a dramatic way of presenting them, but they 
add nothing to the proof in the case. 
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At least three of the people who were the payees 
of these checks were affirmatively identified at the bank 
where the checks were cashed. 

Mr. Aurrichio was described by the witness Andretta. 

Mr. Tuccella and Mr. Lazravitch were also 
described by the witness Andretta. 

Here again it is respectfully submitted to you 
judges of the facts that you have reasons for doubt. It 
doesn't matter and it did not matter by what name or what 
was the shape or form of the bill for the work that was done, 
so long as the work was done. And you will recall the 
testimony that came from the mouths of the bookkeepers when 
an invoice, regardless by whom it was presented, was given 
together with a check to be signed by either Mike Paterno 
or Tom Cohill, who were the authorized signatories on 
the check. 

Neither of them, in accordance of the policy 
and the practices of Paterno & Son, would sign that check 
without backup material which had to be either clipped or 
stapled to the bill in order for either Mr. Paterno or 
Mr. Cohill to be satisfied that the bill in fact was due 
and owing and payment should be made. 

This is an interesting thing in connection with 
these bills. Among the exhibits which were introduced by 

_I 
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Mxr.. Rosenthal.on the examination — I think it was of Mrs. 
Aitra you.remember whose it was ~ Exhibit No. 6, there 
is a: bill, on the.heading of B. Nappa Trucking Co. it 
is da-ted. May 6, 1968 — 5-6-68. 

rtiis:not'.a big bill, to be sure, but there is a 
l^Bnd.on it-.. If.says "Care of Thomas Dee Truck Co., 
9722--9.9th Street-, Ozone Park, New York." 

NOW.keep-that number of that address in mind, and 
r»^AVl , ifrypu-will, please, the testimony of Teddy 
Minlchina, who:was described by Mr. Rosenthal as not really 
subjected to: too:much pressure by the Internal Revenue 
Service, except:for the audit between his examination at ’ 
their: offices-and.his next appearance at the grand jury. 

But he described that mile of garages on that street in that 
area in which there were numerous truckers, many, if not 
moat of; whom-he did not know, or whose names he did not know, 
and. who had. unmarked trucks — and there you have a basketful 
of reasons for doubt. 

There was an effort made — a slight one, to be 
aura but an effort made to try to persuade you that possibly 
these invoices which were in evidence as Exhibits 1-A - 

yes L-A through 47-A, handsomely bound up like the checks, 
might possibly have been typed in the office of Paterno; 
but when the questions were' put to the people who could know 
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about*, them the answers rang loud and clear — no such 
thing-ever happened, and for each invoice the answer is 
neg^ive.. 

Sdryou.have an additional 47 reasons for doubt. 

COncededly, according to Mr. Rizzo, there was 
nothing, wrong with the income reporting, and it was in 
complete accord .with Mr. Bressler, the accountant's work 
sheets^ Yon.remember that Mr. Bressler was called and 
®sked_about:these, and he told you that they were his 
work sheets, and .that-he prepared these returns, and they 
were submitted,and they were signed by the persons whose 
names: appear.on them — on, I think, three of those years 
they. vre . signed .by Mike Paterno, and one year by George 
□enti... 

Now there was no dearth of handwriting samples, 
but.when requested by either Mr. Ayres or Mr. Rizzo, 
whenever.'it-was' that they were requested -- and I believe 
yorir recollection will tell you when it was -- mine says 
iiT or. eibout-October of 1971 — after Mr. Ayres had been 
informed that.the then lawyer for Paterno & Sons was going 
ter conduct-an investigation with respect to who were and 
where were these particular individuals — Mike Paterno was 
asked for handwiibing samples, and without hesitation he gave 
those saunples-they are in evidence. Exhibits 1 to 155 
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inclusive, and he signed each of the names he was asked to 
ffigh/ I. think some ten times on each one — they are 
ayaiJidjle for. you to look at. 

Kri.Oberg, the expert, finally said, when I asked 
those, few questions towards the end of his examination, that 
hs; couldn* t^ find. —— and this is merely the substance —- 
he couldn*t-. find, that there was any connection between any 
of: the£ handwriting given freely at the request of Mr. Ayres 
anti Mr:;. Rizzo:by Mr. Paterno with any of the endorsements 
oor. the: checks; . 

A^ain;.I'respectfully submit that you have reasons 
fbc doubt;. 

•Ahd-there are some more. There is an interesting 
one. — orrthree, I should say, that arise out of the 
testimony of:that paragon of virtue, Mr. Capossela. 

HTi.CSpossela, you recall, testified that while 
doing work for-other people at Carmel, he did some work 
foE P&terno:& Sons -- and he testified on direct examina- 
tioar with respect to this fine record that he maintained. 
Exhibit*. 108. he did it in his own handwriting, and he 
diiL it; at*, the time when he was doing the jobs. - 

Ue^had.forgotten, obviously, that he had sent 
the bills for these jobs for work that he did in October 
and November of 1965, and I presented him with tliose 
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bills, the f±rst-. of which was the bill for the month of 
October when he worked for some ten days from the 
lath ta the ZBth —and.he acknowledged reluctantly that 
the Kivvtr and. Eachibit 108, his entries for the dates 
in. question shown on'Exhibit I, Defendants' Exhibit I, 
juet did- nodL jibe... 

Hr. short, as.-he put it. Exhibit 108 is not 
reliable, and r suggest.to you that neither is any of 
the other evidence in this case offered by the government 
any more reliable than-Exhibit 108, which Mr. Capossela 
in. Ki* own hand, admitted wasn't really worth considering. 

He- nuide: another mistake. He was his own office 
force. He addressed the first bill to Paterno Contracting 
Carp.. in Mount. Vernon, and that apparently came back to 

him because it.did.not-go to Paterno & Sons; so he took it 
down to the office and he asked for his money, and he got 
it.. He g ot " the eunount to which he was entitled, or at 
least a part of: it-. He got $600, according to the bill — 
of the $2300 he got $600 on the 10th of October, and he 
got the balance on the 11th of November, I think it is 
yciwlll see it.—you will look at it yourselves and you 

will make your own- determination. 

Here again, at the expense of repetition, which is 

within the realm of truth, you have reasons for doubt. 
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Mr*. Capoasela., as well as Mr. Minichino and others - 
I think Mr.. Ciraino, but: again please rely upon your own 
recollecrtion — todd- you. that it was a common practice among 
truckers to solicit, jobs, dump trucking jobs of the site 
%rhea they learned of a: job.. 

They told you.also.that when called upon to bring 
a truck or two or three or more than they themselves had, 
they in turn informed.others, who in turn informed others, 
and maybe finally fifth hand there came to the job site 
the required number, of: trucks. 

Uafaady stopped, to-.ask, "What's the name of your 

company?" ......... 

Nobody stopped to ask "What is your address?" 

When, a: dump truck went off the job site to the 
dump site, a ticket' was'signed ”” sometimes by a foreman, 
sometimes by a laborer. or~some other employee of Paterno 
6 Sons — and sometimes even by a person who was a total 
stranger to Fatemo. & Sons and that you will recall is 
in the evidence — and it; too, raises reasons for doubt. 

Lt strange ---^and probably you thought so, 

I 

too — that in these two-magnificent diaries which were 
kept for the personal, edification of the gentleman who was 
supervising the job at Cedarhurst, there is no record, as 
he admitted, of the number of trucks that were used on that 
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jipby the number of truck days involved on that job» the 
amoun-t. of. material brought to or taken from the job. There 
i^ a_ very, limited purpose about which I have no doubt you 
will-hear.-a.great deal about, for which some four or five 
pages.^ in these-two books were offered, but they do not 
rela-te to: the amount or volume of material that was exca¬ 
vated or. brought to the job — and again at the expense of 
repetition, which I decried earlier, you have reasons 
fprr doubt-.. 


lit.that regard you will remember that Mr. Clausen 
s a id that-that:jcfawas done well, it was done in compliance 
with.the.plans'and specifications, that it was completed 
s ati sfactorily and in essence there were no complaints. 

Mr^.Nebesny, the inspector, the assistant civil 
engineer, of the City of New York, substantially testified 
to. the. saune,.as did Mr. Tellefsen who came here yesterday 
to. authenticate and effect the admission in evidence of 
the plans and specifications for the Johnson Avenue job; 
as did. Mr.. Siegal who did the same -- the borough engineer 
for the Borough of Bronx for that nearly three-mile sewer, 
c all ed the Watson Avenue job, which ran on both sides of the 
Bronx River Park Expressway -- all complied and completed 
in conformity with the plans and specifications — well 
done —more reasons for doubt. 

















1763 . a , ' 


Mtr.. Raov at.whose establishment some of these 
checks were cashed, was asked by my brother Silverman 
whether he knew or. ever talked with Michael Paterno, and 
hie answer to: those questions rang loud and clear — they 
were negative, absolutely no. 

ffix forreach one of the checks claimed to have 
been cashed in that-.establishment you have an additional 
reason for doubt'.. 

r wazrted, in-passing, merely to make a short 
reference to Mr..Nebesny at Johnson Avenue, I think it was. 
rou remember that', there was an agreement between us', between 
Mr. Silverman and. myself, which was read to you in the form 
of a stipulation, that on or about a certain date - and 
I must confess'it-, is;either the lateness of the hour or the 
advancement of. my years, I don't recall the year in which it 
oonirred, but: i: do* remember that it was in that week in 
February, which last-week would have been an anniversary 
for — r think it-was the 9th or 10th of February — in 
which we agree that.if a meteorologist came to court he 
would, testify that: approximately 20 inches of snow fell 
in. the vicinity of. Johnson Avenue — and Mr. Nebesny 
had some kind of record which supported that; but interest¬ 
ingly enough he had no idea about how that snow was re¬ 
moved,and apparently from the record that he had it wasn't 
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there.for:just one day. 20 inches of snow is an awful 

Ibt-.of:snow, and it just doesn't disappear. It doesn't 

90 : away by itself... And I think he admitted and you 

will.recall Iwhether or not he did — that it was removed 

by Paterno:& Sons.. By what manner? By what kind of 

equip^nt?' He. was unable to say. He was totally blank 

on that'.because he made no record of it and had no 

» 

independent 'recollection but you have additional reasons 
forrdoubt .on that score. 

Nowl :think it must have been made clear to you 
by the.testimony of the bookkeepers, that even though he 
was :highly meticulous about being certain that there was 
backup or:subst 2 mtiation for any check that Mike Paterno 
signed, he .signed thousands of checks during this four or 
five-year.period — I think there are five fiscal years 

involved-how anybody in the world, the bookkeepers or 

anyone else, could be expected to remember a particular 
payee independently is beyond the comprehension of many 
people, and possibly even some of you ladies and gentlemen 
%/ho:will.be sitting as the final judges in this case. 

Thexe .was a very interesting bit of evidence - 

developed -and a big deal was made about it — on the 

examination of one of the bookkeepers I have forgotten 
which one, but you will remember as soon as I tell you about 
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it. 

There were two invoices. Exhibits 25-A and 25-B. 
These, were invoices which were submitted by the questioned 
truckers, Anthony Ferrotta. 25-A was stamped in accordance 

with the practice and policy at the offices of Paterno 
S£>ns.-as:being received on November 15, 1968, and it 
w^ls paid.on December 12, 1968 by check No. 1346. 

NOW. there seemed to be something very stange 
abouttthis^ because Exhibit 26-A was dated as having been 
received at-the.offices of Paterno & Sons on March 4, 1968, 
but. it-.w^s.not-.paid, although received earlier, until after 
the. later, bill .was paid. •• • 

Ih.-.short, 25-A received November 15th, which 
related torthe-Johnson Avenue job, was paid on December 12, 
1968. 

26rA; which was received on March 4th but not paid 
uutil.December.1968, related to the Peninsula Boulevard 
job. Butthe mystery soon evaporated. The bookkeeper, 
whichever, one it was, told you very directly and very 
frankly, that-.theypaid the people who performed services 
or. supplied materials for a job when they got paid for_that 
. job. 

And what happened here'was that they weren't 
paid for the Peninsula Boulevard job until after they had 
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received payment on the Johnson Avenue job — and that is 
3ti 1 that, that .big mystery amounted to. 

i;think it .generates additional reasons for doubt. 
Wee-have . evidence in this case that truckers did 
note know other.truckers working on the same job site. 

We=have-had evidence in this case that truckers 
/-aim* looking for. jobs on the job site, and thAt these 
%<ex:e common" practices and procedures in the d^p trucking 
industry concerned with the removal or haulage of excavated 

I 

material-to:come and solicit work. 

NOW-satisfied with the fact that there was sub¬ 
stantiation and.backup material, what difference could it 
possibly make to anybody at Paterno & Sons, especially the 
man who*signed the.checks, whether he be Mike Paterno or 
Tom Cohill —what-.was the name of the trucker, or what 
days he worked on so long as that trucker did the work for 
which-he.was being paid? That was the criteria — that 
wets' the. way in which this was effected. That is the way 
It. worked. 

And-among other things, in reaching the close of 
my summation, at the point of repetition again, the _ 
haulage part.of the Paterno & Sons business was only a 
small part of each of the total jobs — and that you heard 
from Mr. Bressler who was questioned closely about how the 
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business.grew over the years by the prosecutor and who, you 
recall, gave you some evidence of how that business 
^rew when, talking about a particular aspect of the job. 

Mr=.Buchbinder, about whom Mr. Rosenthal made some 
omments-, and through whom Exhibit 165 was introduced, has 
ta a_ very, good computer because three weeks ago, some 

ten months, whatever the period is, since May 3, 197; 
htt was-able.to-arrive at exactly the amounts which are 

set; fort h, in- the indictment which was filed on May 3rd_ 

not by going over Mr. Rizzo's figures, who actually made 
the. in'-depth audit but by looking at a report which Mr. 

Ayres pirepared and about which we heard nothing until 
Mr.. Buchbinder told us how he arrived at his figures. 

It-.seems that he thereby created additional reasons 

for doubt--if they weren't already there. 

There:: is not any suggestion in the proof — in 
fact by Mr. Silverman's own statement to you ladies and 
gentlemen, not one penny went to Paterno & Sons or Mike 
Pabemo of any of the proceeds of any of the checks which 
are in this'very magnificent, handsomely bound book. 

Exhibit. 147; 


S 
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Since.you-have seen them only today I see no 


reason now for entering upon any long discourse about these 
pho t og ot the vratscii-and Johnson Avenue jobs, but you have 
from them a fair representation of the nature and extent of 
the j:obs and the extent and nature of the excavation and the 
volume of- material, that had to be removed. 

There.is.no proof in this record, no proof before 
you. jfudges of’ the fact.that Mike Paterno at any time had any 
knowledge that. one.cent of any of the monies reflected by 
the checks which he signed after being furnished with the 
back—up material.was not intended to be for the payee. 

He never knew or heard.or met or saw, since the evidence is 
completely lacking'in respect of that, anything about them 
until sometime perhaps in October or August, I have forgottei 
which, eind you. will remember when it was, in 1971 when Mr. 
Rizzo amd Mr. Ayres went to see Mr. Paterno and when Mr. 
Patemo told those gentlemen that his then attorneys were 
checking up on the identify and the location of these 
"questioned, truckers." j 

IZbelieve that his Honor will tell you that in 
order to be certain* beyond reasonable doubt of the guilt of 
Mike Paterno or his company you will be required to find fror 
the evidence or from thegovernment's failure to prove the 
evidence that he had kiowledge, criminal knowledge of the 
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activities about which there has been all this "ooh-aha," 
and. that'he had the specific intent with respect to each one 
of: the:8 crimes which are set forth in this indictment to 
commit-those crimes; that his state of mind had to be such 
that*.he deliberately set about conspiratorily and substan¬ 
tively. torcheat'.the government of taxes in which are now 
claimed by Mr. Buchbinder on the basis of hie computation, 
which is-exhibit 165, to be justly due and owing to the 
government. • , 

We^brought you a cross-section of character 
witnesses who told you about the reputation of Mike Paterno 
for: honesty, integrity and compliance with law. You remembe 
there was-Brother Leo, who was the dean of the engineering 
school.from which Michael Paterno was graduated. You rememb 
there was his cousin, Carl Vigari, the district attorney of 
Westchester County, who came here to tell you about the 
honesty and.integrity and compliance with law reputation of 
Mike.Paterno. And then finally there was a businessman 
with whom Mike Paterno had done business for some 12 or 
13 years,' George Kerr, who likewise testified to the same 
effect not only before the filing of this indictment on 
May 3 but since that date as well. 

Ladies and gentlemen, the duty to make this 
determination is yours and I am satisfied that you will make 
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it iir accordance with your conscience and your oath and that 
when you do: you will .reach but one single, inexcapable con- 
dusion', that*Mike Paterno and his Company are not guilty. 
Please don*t.compromise.' If he is guilty, say so. If he 
isr-not: guilty, have no hesitancy in telling it to the world. 
Thzuik you.. 

THEICODRT: We end somewhat tardily. If I may 

say, so, without*currying your favor, we all appreciate your 
Sattiag here on time. I want to request that we plan to 
stant*. at: 9:45: tomorrow morning. It will be a moderately 
long, morning; We-.plan to give you the case by lunch time. 

Please: make every effort to be here by then. 

until1 tomorrow, when you will have ample oppor¬ 
tunity to start-.discussing the case, don't talk about it. 

See you in the morning. 

(The:jury left the courtroom.) 

THEICOURT: I only want to keep you for a minute 
or two., i:wanted to wait until both of you older fellows 
were completely through with your summateions before I said 
this, but. now I.'v/ant to say I have tried several cases with 
Mr.Brill, whose energy and resourcefulness always impress 
me. II think this is the first one you and I have had to¬ 
gether, Mr. Rosenthal. 


25 


MR; ROSENTHAL; Yes. 
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> THE'.COURT; In the case of Mr. Brill, l am really 
with all.respect to him, deathly sick of hearing about his 
old.ageiand his infirmities and for your future guidance, 

Mr.. Brill, I .'don't ever want to hear about them in your 
address to the jury again. If you are not competent toward 
thisihard.task of trial work, that is not something to 
consider.with the jury. i have every confidence in your 
competence and I don't think that kind of personal reference] 
isi; necessary or desirable. 

i:3ay the same thing to you, Mr. Rosenthal, for 
your: future guidance. I don't know whether any of us old 
and. wise.people are better or worse or lovelier or not than 
these young and stupid people or whether they are smarter 
or. we are dumber, but I really don't think that is the way 
to.present cases to the jury. I don't want any more of it. 

Now, I left with you gentlemen three items, none if 
which'seemed to me to be of earth-shaking importance, franklj^, 
but-they were generated by objections of Mr. Silverman and 
I. indicated that I would direct you to pursue them. I 


remind you that one concerns the question of who was right 
as to Mr. Burke's knowledge or lack of knowledge respecting 
truck brokers, something that came up in connection with 
Mr. Rosenthal's summation. 

Secondly, what, if anything, the evidence allows 
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jury to find.about the pertinent kinds of distortion,if 
any, resulting:from enlargements of things by photographic 
procedures, again a matter that arose during Mr. Rosenthal's 
siimmation. ' • 

And:finally some argument that I must confess 
seemed less - important to me than even the other two, which 
concerned.the point about when Agent Rizzo came up with the 
questioned trucker's names. This came up in Mr. Brill's 
summation and I directed counsel to make a note of it, and 
ray directions on that subject are simply as follows: I 
think you.all.ought-to check the record and anybody who 
has-and desires .to have me convey to the jury direct infor¬ 
mation in the morning may supply it. If there are any 
disputes.about it .I .will undertake to resolve them. If 
there are not, I will .give the material. 

If rail .of-you agree that any or all of these 
matters, after.you have slept on them, are not worth bother¬ 
ing: with, I'will.allow you to handle it in that way. I 
leave it, in short, to the judgment of counsel subject to 
the things I have just said. 

In order to try to accommodate the jury, which 
ha;, been treating us considerably, I think we ought to get 
together at 9:40 a. m. so that any of this that needs to be 
covered can be covered. Maybe five minutes is insufficientlj 


25 







1773 o 

\ • 

ntccg. 6 1717 

generous.. Do you want to make it 9:30 or 9;35? I don't 
care. Does-anybody have a view on that? 

MR." .BRILL: Anything your Honor says. 

MR..ROSENTHAL: I didn't get the second item. 

MR.~ .BRILL: The photographs. 

THE.COURT: As to the distortion that comes with 
enlargements. 

MR.“ BRILL: With respect to the one item concern¬ 
ing-: which your Honor addressed himself to me, I thought and 
I-. don^ t-.want-to make a big thing about this, that I said it 
wasrnot-my recollection but the jury's recollection which 
governed and I don't really see that there is much value to 
the.investment of time in going through the record for that 
purpose since your Honor will in the end tell the jury that 
its recollection governs and not anything that I say or Mr. 
Silverman says or which my colleague, Mr. Rosenthal, says. 

THEZCOURT: The formula by which we delegate this 
duty and.responsibility to the jury is comfortable and 
acceptable except when it is made too much of a virtue. 

Mr.. Rosenthal must have said 25 times, if he said once, that 
he is.not sure and he really doesn't remember but he thinks 
maybe it is so and so, and 1 must confess that in a number 
of those instances his recollection was quite different from 
mine, and there comes a point where putting that kind of 
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burdea on a..jury seems to me to be undesirable. It is true 
the: other, side can try to correct it, but then you have a 

dispute, i:think it can be overdone. 

Ildidn't write any of this down, but one thing 
comes.-to.mind-that Mr. Rosenthal said. He said he thinks, 
inrone. instance, that two or three months elapsed between 
the^date of the invoice and the date of the check. I have 
a: vivid.memory of that being more like 8 or 9 months. 

MR.' .SILVERMAN; Eight to 10 months. 

THEICQURt: I don't think whether you do it at 
5 : ijj- the afternoon or whether you are old or young or sick 
OX-well-you ought to be allowed to do too much of that befor : 
a: jury. I'don't like to have a jury with a 1400 page record 
spend.the rest of the week after they are charged trotted 
back into the courtroom to have the transcript read at them, 
r think it-.is the duty of counsel to keep to the barest 
mirrimunr those little factual slippages that occur with all 
of. us. It-is also the duty of the judge and I think now 
that you press me, Mr. Brill, that it was no so in your case 
but that: it-.was excessive in Mr. Rosenthal's case, and it 
was his duty when he knew, as he finally acknowledged,-that 
. he was probably going to be summing up today to get those 
facts organized and not just have vague recollections of 
them,especially when they may be important like the dif- 
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ference between two months and eight months and ten months 
or:-three months and eight months and ten months. Those are 
things-that a lawyer, especially a lawyer of your seasoning, 
both, of.you, keeps in tow as he goes along and doesn't at 

5:a; m;.suddenly realize that some facts were involved in a 
case4. 

I :am not going to push it, but I am going to 
allow either side to do it. From your attitude it may 
mean that-I am going to allow Mr. Silverman to push it if 
he.wants-corrections as to those three things with respect . 
torwhich I made a particular reference in the presence of 
the.jury. He is entitled to have them provided he can sub¬ 
stantiate his views on the record. 

As.:to the other things, of course, he can just 
use his last summation to rebutt and he can quote the record 
of.-course. But I take it you understand the ctift of what I 
have said and I do think we have a duty, as'I said, to 
raanimize this kind of casual dealing with an evidentury 
record: I don't really remember, I'm pretty old, I'm kind 
of.sick, it has been a long day, trial work is very hard. 

For heaven's sake, there really comes a point 
where one does not wish to hear that. 

MR, BRILL: I didn't say -~ 


THE COURT: You didn't say all of those things. 
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Mr.. Brill? • 

MR." ROSENTHAL: On the record, your Honor, I 

most.respectfully take exception to your Honor's remarks. 

Mr^.Brill.and I worked until 10 o'clock last night attemptin' 
to* formulate a hypothetical question that we hoped and 
believed.would be approved by the courtj, and that question 
through with, we then had to prepare and go over the facts 
with the'.subsequent witness who had been called after Mr. 

O-' COnnell'. s tes timony. 

Ilmay have been pessimistic, I don't know, but 
i: began-to wonder if your Honor would allow the hypothetical 
question that*I with all respect to the court believed and 
do. believe was a proper question and with that on my mind, 
i: did.'get'.up at 5:30 this morning and started working on my 
summation or.at least attempted to block it out. 

IZwas not in any position at that time to begin 
to:quote chapter and verse. I did attempt to paint with 
broad.strokes, and I don't question that. I may have made 
errors. If I did it was not deliberate, believe me. I 
say. that for your Honor to criticize under these circumstanc 
where your has repeatedly made statements before the jury 
that would tend to indicate your belief of the guilt of the 
defendants and where your Honor has Insisted that we sum 
up this afternoon, giving the government the privilege of 
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having a full day after suiranatlon to give its summation, I 
think that the criticism of Mr. Brill and myself, and I am 

primarily speaking for myself now, is improper and I most 
respectfully state that. 

THE COURT: I don't want to continue this debate, 
l:want-you to have the last word on every subject but one. 
If:l;believed that I had expressed to the jury my belief in 
your client's guilt 1 would, of course, grant a mistrial, bul 
the.record will show that one way or another and I see no 
need.to.pursue that any further. 

I 

Let's meet at 9:35 on the three open questions. 

Do you have something else? 

MR. SILVERMAN: No, your Honor. 

(Trial adjourned until February 21 , 1974 at 


9: 3 5; a m.) 
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UNITED STATES OF AMERICA 

V. 

PATERNO & DENTI 

February 21, 1974 
9:45 a. m. 

(Trial resujned.) 

THE COURT: We had three open questions or 
possibly open questions. Let me hear from counsel on that. 

MR. SILVERMAN: Yes, your Honor. In reference 
to Mr. Burke's testimony I would like to refer the court 
to page 561 beginning on line 21 and continuing to page 562, 
line 11. 

THE COURT: And that shows what? 

MR. SILVERMAN: That shows, your Honor, that Mr. 
Burke said that he is not aware of truck brokers and that 
they are not controlled or under the auspices of the 
Compensation Board, in substance. 

THE COURT: Is it necessary or desirable after 

I 

reflecting on it overnight, Mr. Silverman, to bring that to 
the attention of the jury? I ask you that question in that 
way because it seems to me in perspective it becomes a 
rather trivial matter. 

MR. SILVERMAN: All right, your Honor. 
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THE COURT: Is that agreed by both sides or do you 
want me to say something about it, Mr. Rosenthal? 

MR. ROSENTHAL: I didn't raise the issue, your 

Honor. 

THE COURT: I know, but now that I raised it are 
you .willing to let it drop? 

MR. ROSENTHAL: I think if you continue 
on. page 562 you will see that my statement to the jury was 
a. proper one. 

THE COURT: I am asking both of you —— 

MR. ROSENTHAL: I have no desire that anything 
be.done with respect to the jury with respect tc that state¬ 
ment. 

THE COURT: The second question was as to the 
n'atter of enlargement of photographs. 

MR. SILVERMAN: Yes. I refer the court to page 
908, lines 3 through 15. 

THE COURT: All right. My ruling on that is, 
the subject being heard further, that it is probably suf¬ 
ficient to let you, if you wish, read that to the jury rathe : 
than have me read it to the juary. Is that agreeable? 

MR. SILVERMAN: I would prefer the court do it, 
but if that is the court's ruling that is what I will do. 

MR. ROSENTHAL: I submit, your Honor, that from 
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THE COURT: I will read this one passage about 

the .photography and then Mr. Silverman may proceed to his 
SHimnatiort.' 

Why don't you just all relax then until the 
remaining- two jurors arrive and then we will proceed with 
Mr.. .Silverman.'s summation. 

HR.; ROSENTHAL: Vour Honor, am I correct in under¬ 
standing that you will read from line 3 right through po 


line .157 


THE-COURT: Yes. 


Mr.r Swanciger will let us know when they are 


ready and we will proceed. 
(Recess.) 
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(Jury in the 

THE COURT 1 Good norning. 

THE JURORS: Good morning. 

THE COURT: You remember during the course of the 
summations yesterday there were a couple of occasions 
when there were objections and some discussion about things 
tliat we might consider overnight and mention to you this 


morning. 


the light of day the general decision has 


been to leave those disputed subjects to you for your 
resolution because tiiey are priraarily for your judgment on 
thi ^‘Vid.-nce, except that it •;:? aTre-.'d clnt x-ith ranp.'ct 
to one of those laatters, \.’;iich is not going to be terribly 
najor, I would simply read to you a certain portion of the 


recora. 


This concerns some disagreement yesterday about 
what was in the evidence concerning the effect of the 

enlargement of something photographically. I am going to 

read to you a portion of the cross examination of Mr. 

Oberg, the FBI handwriting expert: 

"Q When you enlarge something 4-1/2 times you tend 
to have soma distortion, don't you, sir? 


' ’ f 


25 


tne lines are straight. 


We do not have that distortion 
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of which you speak. 

"Q You have none whatsoever? 

"A If it is, it is very, very slight. I couldn't 
detect it. 

"Q And no matter how slight the distortion is it is 

magnified four and a half times, isn't it, by reason of the 
scale being four and a half? 

"A No, tnat would be a resultant distortion. It 
wouldn't be magnified 4-1/2 times." 

Those are the lines that counsel and I agree 
snoulu be read, from page 908 of the transcript. 

Now we are ready for Mr.Silverman's summation. 

MR. SILVERMAN: May it please the Court, Mr. 
Rosentiial, Mr. iirill, Mr. Ehrlich, Mr. Foreman, ladies and 
gentlemen of the jury: 

The purpose of my summation is to review with you 
ta'ie evidence that tlie government has presented in this case. 
I am not going to spend the time that is allotted to me 

arguing tne various points that were raised by the defendam 
yesterday. 

I hope in my summarizing of tne evidence I will 
cover all the points that they brought out yesterday in 


I vould like to submit for your consideration a 
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little story thot I believe v;ould properly characterize 
the sununations of both the defendants. 


When I was in law school there \>?as a professor 
who was quite a scary sort of individual. He had been 
in the school for some 40 years -- 

HR. BRILL; Isn't this, your Honor, exactly what 
your Honor advised us not to do? 

THE COURT; This is what I advised you not to do 
next time, yes, Mr.Brill. Go ahead, Mr. Silverman. 

MR. SILVERMAN; And he would require the students 
in the class to get up and recite on a particular case that 
ne felt v;as important at the tine. And 'after the student 
would get up and recite on the case he would lean forward 
over the podium -- he was the only one standing in a group 
of about 120 people — and if your recitation v;as not 
accurate and your insight into the law was not what he 
expected it to be, he would lean forv/ard -- he would look 
at you and he would say in front of the 120 other students 
while you were standing by yourself, "Mr. Silverman, your 
recitation was like the weather; It was cloudy." 

I submit to you, ladies and gentlemen, that is just 
what the summations of the defendants were — cloudy. 

Tt 1;; f.:r *. .yj to d cice. 


Now what has the government proved in this case? 
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It has proven taat in the course of an audit by Anthony 
Rizzo he came across some 48 checks which he later found 
out were all cashed — none of which was deposited. 

Now when he found these checks, I believe it is 
quite clear — and I believe it is quite clear to you 
when he brought it to the attention of the defendants - 
now whether there were at that time tomatoes blooming, 
whether they were ripe or whether there were flowers 
I do not believe is of any importance in this case. 

Tne importance in this case, ladies and gentlemen, is 
t.iat ho found those checks, and tliose are the checks that 
are in issue in this case. Tne cnecks were made out to 
five different payees whose names have been repeated 
ad nauseum in this courtroom the last two weeks — i am 
sure you know UUs better than I do. 


39 of tlie checks were cashed at a bank, the 
Royal National Bank, which was the bank of the defendants, 
Paterno & Sons, Inc., the corporation. It was not the 
bank of any of tliese five payees. 

The bank people testified and none of them could 
recall — some of whom had been at tiie bank over 20 years- 
any clients by those names at that bank. 


Manhattan — a place called Vin Rao’s Bar and Grill. 
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Not one of the five payees went there to cash the 
checks but three of the payees — payees from Long Island, 
the city w’ent to one bar in Manliattan which, incidentally, 
cashed their checks. 

I ask you to draw upon your experience as to 
whether or not they cashed their checks or whether they 
deposited them to their business accounts. 

* 

Now with reference to the invoices that we found, 
the invoices had on them addresses and telephone numbers. 

In a stipulation, which means that it is not 
contested between the prosecution and the defense, three 
of the addresses never existed. According to the testimony 
of the mailmen,one of the addresses, 800 Jericho Turnpike 
doesn't exist either. There is an 800 East and 800 West 
but there is no 800 Jericho Turnpike. 

The only address which was in existence, the 
mailman testified there was no one by that name at that 
address during the whole period that we are talxing about. 

So I do not believe there should be any question in your 
minds, ladies and gentlemen, as to whether or not these 
people existed at tliose addresses. 

Then on the same invoices we had telephone numbers. 


scribed to for over ten years by two other people. 
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’We also found -- and this is by stipulation -- 
that the other three numbers were either unsubscribed during 
the period in question or they were subscribed by other 
people, so I do not believe there should be any question in 
your minds about these people — these five people and 
these five telephones. 

I 

So now we have people without addresses and without 
telephone numbers. That is where we stood. 

Now it is the burden upon tlie government to 
prove that these people don't exist. As I said to you in 
ti'.e opening, we cannot bring someone in here to show that 
someone does not exist. It's an impossibility. T;ia 
way the government set about doing it is to prove by whatever 
means, by whatever resources we found available, to try and 
cneck out w.:ether or not these people did exist -- and 
that was our responsibility. That is the responsibility 
of tne government, to prove beyond a reasonable doubt that 
tliese people do not exist. 

Now ;ir. Rosenthal characterizes this group of 
witnesses v;ho he called "negative" witnesses, and he 
criticized the government for its thoroughness in how 
he went through dragging people from all corners of the 
: r " ;..i •• •. - i_ ^ ^ Mon-exis *. rnca , 


these payees' non-existence. 
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I con.« ridi»r that a compliment. I consider thoroug 
ness a compliment- 

We don't have; to go through each and every one of 
these people. We h 2 Ed. ac person from the New York State Ta;i 
Department. He testified, there was no record of any of thesi 
people. The gentiesnair fxom the Internal Revenue Service of 
the United States CSaverrnnent testified that there is no 
record of any of these people, and the gentleman from the 
Motor Vehicle Bureau, and. person from the New York Compensa¬ 
tion Board. And then twocmen, one from each of the two 
locals in the jurxsi licti on that we were talking about. 

Now, ladies and gentlemen, I submit to you, sure 

there are people whu drive cars that don't have driver's 

licenses, and I submit ta you ladies and gentlemen that 

there are people that earn money that don't file income tax 

returns, and there eere people that have employees that don't 
» 

pay workmen's compensation benefits. 

Mr. Ro®anthai stated that we set up strawmen and 
then knocked them down.. Well,ladies and gentlemen, I submit 
to you there were no strawmen. There was no one to knock 
down, because these five people just don't exist. These are 
the facts. They just don't exist. 

One of the witnesses was asked on cross-examina¬ 
tion what If a resident of another state was driving in New 
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York State, could he possibly be driving with another out-of- 
s±3±e- license in New York State? Ladies and gentlemen, if 
this;building was the Eiffel Tower we'd be in France. 

I 

There.is:no question about that. But this is the Federal 
Coiirthouse. We are in New York State. We are in New York • 
Ci± 7 ... This .-isn't the Eiffel Tower. 

Brill said that I would use some fancy words 
Like-'red-herrings and words like that. Fortunately or un- 
Corttuns.tely, I don't have them in my vocabulary. 

Simply stated, ladies and gentlemen, I submit to 
yoiL that-the defendants through this whole case tried to 
coiifuse. you .and tried to mislead you and that the government 
iir this; case tried to bring the facts out the best we had 
thBflr in- the clearest possibly way. 

An-example of that is that when the gentleman 
tcunrone of the locals came in here was asked by the govern- 
raent". to search through his records and determine whether or 
not: anyone-.by these five names either was a contractor, had 
a: contract with that particular local or was an employee who 
®ikher: had.benefits paid for him or who was paying benefits 
himself. _ 

The defendant introduced exhibits X, Y, Z, AA and 
AB. These were cards that they asked this gentleman to brin< 
along for the name Aurrichio. You recall, ladies and gentle- 
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men, that-.two of the names weren't even sf>elled the Same way 
t h a t *, the-: Aarrichio name was spelled on the invoice and none 
of: the£ names .'had the Scune first name. 

They.also introduced defendants' exhibits AC 
through AG'in reference to the name Lazravitch, except all 

I 

the^onescthat-came along with this gentleman were spelled 
with-an”0" instead of a "A." None of them had the same 

* 

name.. They.were all different names. 

Waa:this to clear the issues or was this to cloud 
the;, issues, ladies and gentlemen? 

They were asked questions about whether or not an 
individual.who is working for a contractor had 30 days to 
join the:union. The gentleman testified, I believe, that 
they, do:have that kind of a time period. Ladies and 
?r®*''tiemen, if.you examine these invoices, which it is your 
opportunity to do, if you like, you will notice that these 
invoices' cover a five-year period, which is far in excess 
ocf: 30* days; 

Was'this presented to you to clear the issues or 
torclond:the Tissues? Was this for clarity or was this 
poresented to mislead you? 

Nov, the government called several witnesses who 
were the employees of Paterno & Sons, Inc., either past 
employees or present employees, or people who were retained 
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by. the-corporation. Now, these are what I would like to 
characterise as what we call our bread and butter witnesses. 
These-rare witnesses who testified to facts that are within 
aecertain person's knowledge, a bookkeeper, a job foreman, 
an-accouatant, these are people who know the facts, who were 
time when it happened. We did not create these 
people. We were stuck with these people. These were the 
people-that we had to use. These were the people that we 
had-to .call-in order to prove our case. These are the 
people who have the inside knowledge of the books, of the 
who ordered the trucks and how the jobs were run. 

I Isubmit, ladies and gentlemen, for your examina¬ 
tion.-that-.these witnesses were far less than candid. Their 
memories constantly had to be refreshed. 

MR.* BRILL; I am going to object to this, if 
your.Honor please. 

THE ICOURT: Overruled. . 

MR.- BRILL: I am going to ask your Honor to 
instruct the jury that when a party calls a witness that 
party-wuches for the credibility of that witness. 

THE. COURT; I won't instruct the jury to that 
effect. . It is. not the law and your objection is overruled. 

MR.* ROSENTHAL: I respectfully ask your Honor to 
instruct the jury that it is their province to determine the 









I 
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manner.and the demeanor in which testimony was given by any 
witness. 

THE COURT; Of course it is their province and it 
isithe province of counsel, as all of you know, to argue 
what:you think the jury should know with that responsibility 

Now, proceed, Mr. Silverman. 

MR. SILVERMAN; Thank you, your Honor. 

I sxibmit to you, ladies and gentlemen, for your 
exeunination that if any time you want the record read to 
see whether or not something happened in the case, if your 
recollection isn't clear on a particular point, may do so. 

I;believe you ladies and gentlemen will, upon your examina¬ 
tion,- find that these people's memories had to be constantly 
refreshed by being shown past sworn statements that they had 
made. Only then did they remember the things that they had 
to :remember. 

Let's look at them one at a time. First there 
was .-Mr..' Bressler, the accountant, who testified that the 
company in question had grown during the years that he had 
been-their accountant from about $400,000 a’ year to approx¬ 
imately three million a year. He was asked on direct 
examination whether or not since this whole investigation 
started, whether he had ever discussed the matter of the 
existence of the truckers with Mr. Paterno and Mr. Denti. 

> 

J 
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i; would liko to read to you ladies and gentlemen 

a 

feom page, llfl of the transcript, starting on line 8; 


"o: Your testimony, Mr. Bressler, is that since 

a 

the exarainatiou of the books and records started by revenue 

s 

agoitr Ra_ 2 ^o- until the present, you did not have a conversa- 

* 

tiorr concEming the existence of these truckers with Mr. 

» 

Michael. Patemo? 


"A-- On the contrary, I did have a conversation 

T-3-2 10 

with him. 

U 

"Q. And did Mr. Paterno at any time during the 

IS 

conversation-discuss the existence or non-existence of 

a 

1 

these truckers? 

fit 

"A- Not in those words, no. 

K 

D. Did he ever tell you they existed? 


"A- No, sir. 

! u 

"Q. Did he ever tell you they didn't exist? 

IS 

"A- No, sir. 

IB 

”02 Did you ever ask him? 

S 

A^ No, I never questioned him about that, " 

1 ” 

I.-SDblnit to you ladies and gentlemen that Hr. 

I B 

Bxeamler was being less than candid with you when he stated 

S 

to you. that- during the last three years that the topic of 

zt 

the existence of these truckers, which is the whole issue in 

25 

1 

this case, never came up. 
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We then put on the stand a lady by the name of 
Anne Altro who was chronologically, it may be, the second 
bookkeeper. She succeededher sister Louise. She was asked 
how the.receipts were attached to the invoices. At page 636, 
linefll^ she states: 

V 

"Q After you filled out the cost sheets from the 

job-folders you had the invoices. What, if anything, did 

ypu-do with the delivery tickets for those receipts? 

"A I would attach them to the invoice. 

"Q And would they be stapled to che invoices? 

"A Yes. If I did not have all of them I would 

put.a .clip on them until I got all of them. 

"Q When you finally got all the delivery tickets, 

from-a-p 2 u:ticular job to a particular invoice would you then 

\ 

staple=them to the invoice? 

"A Yes." 

Page 726 on redirect, 100 pages later; 

"Q And is it true that on every occasion you 
gave.a check to Mr. Paterno for trucking expenses there 
were delivery tickets stapled to the inovice? 

"A Yes." 

But then on recross Mrs. Altro stated, and this 
was a question by Mr. Brill: 

"Q You have just been asked about the method by 
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by, which you put-the invoice, the back-up and the check. 

Mm. Silverman-asked you if on every single occasion you 
stapled, as:he;put it, all the material - the invoice, the 
hack-up-material, and handed it to whoever was signing it. 
With-the - check. Did you sometimes use clips? 

A.-. I _said I did, yes." 

Lhdiea-and gentlemen, l would like to draw to your 
atten.tion:-at-.thia.time Defendants’ exhibits X-1 and I believe 
x-11. You.could examine each and every one of these invoice,: 
They, are.trucking invoices. All of them have staple marks, 
all. of them-are .for existing truckers, all of them had 

delivery tickets attached to them at one time. They all 
bear, staple- 

MR.-.ROSENTHAL: Your Honor, that is not — there 
is-no: evidence to that effect and I say that that is not a 
fair-, inference to be drawn. These invoices have checks 
stapled to them today and there is no way in the world Mr. 
Silverman-or-anyone else can tell when those staple marks 

appear, on-those invoices and what was previously attached 
to; them. . ; 

MR.-.SILVERMAN; The check in my right hand is not 
stapled to the-.invoice in my left hand. 

MR. ROSENTHAL; In some instances I believe they 


were or had been. 
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THE -COURT: There is physical evidence and you 
have both sta.ted ycur positions on it and I will direct that 
these'exhibits^ go to the juryroom with the jury and, of 
course^ I.will instruct you later on that any other exhibits 
the-jucy desires will also be sent into them while they are 
deliberating. 

MHJ SILVERMAN: I call to your attention the 
invoices,^ lauiies and gentlemen, that were allegedly submittec 
by these fictitious truckers and ask you to examine the 
upper .-portion of these invoices, and you will find that there 
are-more .than one stapled together, one or two others, and 
that-80 percent of them, 8 out of every ten of these invoices 
bear-no staple marks. The reason that they don't bear any 
staple-marks,. I submit to you, is because there never were 

any delivery tickets stapled to them. 

Mrs.- Altro was asked if she ever prepared a 

ticket-._excuse me — a check where there were no back-up 

material^ no tickets. At 637 she was asked at line 11: 

"Q Mrs. Altro, I would like to ask you the 
question -again as to whether or not on any occasion did you 
ever.prepare any checks payable to truckers where there^were 
no. delivery tickets attached to the invoices? 

"A' I don't remember. I mean, I can't give you 


an answer. 











1 
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Mrs. Altro was then given a paragraph from a 


, meimirrandum that she swore to the truthfulness of before the 
■ grand jury, and this is at page 639, line 14 where the 
p^agraph is read aloud in court: 

"When asked by special agent Ayres if she was 

instructed by anyone to issue the check, she stated that she 

must-have been since Mike Paterno would not sign a check 

without appropriate deliv ry receipts. She said that George 

Denti: must have instructed her to prepare the check. She 

1 

concluded that she did remember that on occasions George 
Dentil .would instruct her to prepare checks without delivery 
receipts and that he, George Denti, would explain the lack 
of .substantiations to Michael Paterno. 

Now, is that statement true or untrue? 

"A I have to give you a true or untrue? I 
don *■ t remembe r. 

"Q What is your best recollection? 

^ "A Yes. 

"Q Is it true? 

"A Yes.” 

I submit to you, ladies and gentlemen, that only 
after J>elng shown that statement did Mrs. Altro have to 
concede to you people that there were instances when there 

I 

weren't any back-ups, weren't any delivery tickets, and thos* 
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invoices were the basis^ ladies and gentlemen. Those in- 
voices-were given to George Denti and George Denti gave 
thoseiinvoices to Michael Paterno for him to sign those 
checks* She prepared those checks but as she finally ad¬ 
mitted; ladies and gentlemen, there were occasions when 
there=weren‘t any back-up material. 

NOW, remember, she was asked how the bills were 
paid; what the order was, who selected the order for the | 
payment. She couldn't remember. She couldn't remember who 
picked-.out which bills to pay first. Three or four people 
worked.inthat whole office and she couldn't remember who 
selected.the order of payment. 

IIsubmit to you ladies and gentlemen that you 
sav her.when'she was "being cross-examined" by Mr. Brill. 
She.was:very ready, very ready to offer information and to 
volunteer.any information that was requested. 

IIsubmit to you ladies and gentlemen for your 
examination *as .to why she was so reluctant on direct exam¬ 
ination'by the government and so free with her answers on 
cross-^exeunination. 

She ^as asked if she could recall the names of 
an.y of. the truckers who worked with Paterno and Sons Inc. 
She.said.she remembered Taff, she remembered La Spina. The 
reason why she remembered them is because they worked for 









mccgr 1799 a 1744 

Pdtemo & Sons, Inc. She was asked about the five. She 
didn^t .say no. She said "I don't remember." "I don't 
retmember" was her best. 

But she couldn't recall calling them and she 
cauldn-Vt xecall receiving calls for them. It was a complete 
blajik. as .to that, but as to the questions asked by the 
defendacnts she was quite clear, quite fluent, and the area 
was brought up on how quickly these truckers were paid. 

She .testified that on occasions when truckers were not paid 
and-waated their money they would call up. What she would 
do :is ithat she would go to George Denti and tell Mr. Denti 
that-Mr., so and so had called and was asking fcr his payment, 
and-.she said that the general practice of the firm was to 
pay within, a week or two wee’:s. That was the general 
practice.. 

Now, the defendant showed a group of bills and 
invoices and checks that ranged as much and as great as, I 
believe,, and you can ex 2 unine them — I believe ten weeks 
was'.the longest. We will call that 70 days, to be fair. 
Ladies and gentlemen, if you examine the invoices and the 
chexJes .that were in payment of inovices you will find that 
there are some invoices in here that took as long as ten 
months to be paid. Not two months, not three months, but 


ten months, three hundred days and nobody called, nobody 
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month, on whatever it was after the date of the invoice. 

Was £ that, during Mrs. Altro's ten\ire? 

MR:?SILVERMAN; Your Honor, exhibits 24A and 
25A.and the checks that were issued in payment of those 
involtett were both prepared by Mrs. Altro. 

THE.COURT: All right, go ahead. 

MR;:-BRILL; I invite your Honor's attention to 
page .651 where, it refers specifically to calls from truckers 
requesting payment in the course of the testimony of Mrs. 
ALtxo2 ■ 

THE-.COURT; You don't have to invite my attention 
to .read. _it.*. 

■ 4 

MR.’BRILL: All right, sir. I will read from 
1 ine -li. \ 

"Q I Do you recall making an envelope out to 
Arthur. .Lazarvitch? 

"A .-No. 

"O'I Do you recall making an envelope out to 
Thomas TUccella? 

"A .VNo. 

"Q Do you recall any mail being returned to 
Paterno & Sons, Inc. that had been addressed to any one of 
those five individuals? 


"A No 
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Q Were there ever occasions" -- 
■the court: you are reading a lot of things. 

Your objeotion was that Mr. Silvers,an was n,aking an improper 
argument when he said there was no telephone call. 

MR. BRILL: If I had not read the preliminary 
there would be a criticism that I had not read what preceedei 
it. That is what I took the precaution of doing and now 
I am coming to what 1 mentioned, your Honor. 

the COURT: I see. Go ahead. 

MR. BRILL. Q Were there ever occasions when 
these checks were not mailed? 

"A Yes. 

Q What would be the circumstances in those 
cases? j 

"A Well, the truckers might be coming to the 
®^^ice and we would hold 

t until he came or someone would 
take it on the job and give it to them. 

"Q Did you ever receive any calls from any 
truckers requesting payment? 

"A Yes. 

■Q What would you do in a situation where a 

trucker would call up and request payment for services he 
had performed? 

"A I would tell George that he had called." 


I 
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THE COURT: The ruling stands. I hold that the 
argument which objection was made is within the permissible 
range of argument and the jury will draw the inferences which 
are its responsibility from all of the evidence,including 
what has just been read to them. 


Go ahead, Mr. Silverman. 
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This leads us to another part of the case, in 
trying to determine — trying to decide, in looking at 
these people’s testimony as to whether these were large 
companies or whether they were small companies. 

Were these large truckers who did business with 
Paterno & Sons, Inc. the five individuals, or were they 
small companies? I submit to you, ladies and gentlemen, 

that if they were small companies they couldn't wait ten 
minutes — 

MR. BRILL; I am going to object to that because 
there is absolutely no proof about the size of these 
companies. This is pure speculation lifted out of 
excavated material in left field. 

THE COURT: Overruled.- 

MR. SILVERMAN: If they were small companies, 
ladies and gentlemen, I submit to you for your examination 
that these people could not have waited ten months, and 
if they were large companies, ladies and gentlemen, I submit 
to you we would be able to find them. 

There is one point that has not been brought to“ 
your attention that is right here in these books (indicating) 
~ these right here (indicating). The defendants have • 
the other purchase journals — the journals and ledgers 


1 
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thaf-cantain all the entries on the facts that we are talking 

aboutA ladies and gentlemen. 

Novc it was explained to you early in the case that 

the-.defendant corporation is on what we call an accrual 
basis ira-ther than the cash basis. On the accrual 
baaia^ when you receive a bill from someone who did services 
for:yott-yoa are allowed to take it at that moment on that 
particular: day as an expense. You do not have to wait 

uxxtil.you pay the check. 

Novt, ladies and gentlemen, I would like you to 

look in these books (indicating). I would like you to 

look at folio page 486. . •>-- 

On-page 486 there is an entry for November 30, 1969, 

aarentry.of a bill received from Mr. Ferrotta, one of our 

lucky.' five Mr. Ferrotta. 

Tha entry is for $ 4 , 115 . 86 . 

NOW I would have you ladies and gentlemen con- 
I elude-that from 11/30/69 until the beginning o£ this trial, 
where.these books go up to, is longer than ten months - 
longer than three years, longer than four years. Ladies 
' and-gentlemen, you could search high and low in these books 
and.there is no payment of that bill to Mr. Ferrotta. 

Mr: Ferrotta, wherever he is, is satisfied in billing the 

I 

corporation for over $4,000 and not being paid. 


Ladies 


,''-4 


corporation for over 
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MR.- BRILL; Your Honor, l object to that because 
it--is-not-.a matter which is at issue in this case with 
respect-.to.whether or not proper deductions were taken. 
Thattistthe issue. 

THE“COURT: You know, I have ruled on that in 

receiving the evidence. 

MRi BRILL; Yes, sir. 

THE.COURT; That is overruled. ' 

MRI SILVERMAN; I submit to you,ladies and 
gontiemen> when you examine the books at page 440 — that 
is,£6iio:page 440, you will find an entry of 5-15-69 — 

MR* BRILL; May I have the exhibit number, if your 
Hcxnor. please. ; 

THE.COURT: Do you have it there, Mr. Silverman? 

MR;.SILVERMAN; I just have the folio page, 
r do. not:know how the defendants numbered these exhibits. 
These are (tf endants' exhibits. ^ 

THE.COURT: Which book is it? 

MRISILVERMAN; These are the purchase book, 
ypxirrHonor. 

^ THE.COURT; All right,it is the purchase book, 

Mr-.Brill: It is your exhibit. 

MR. SILVERTiAN; Now on 5-15-69 there was an 
entry made of $2,309.62 to Mr. Lazravitch. 
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Lada.es and gentlemen, you can search high and 
low tiirough these books and you will find that that bill 
haasnottbeen paid. Mr. Lazravitch does not want his money. 
Now whether he was General Motors or whether he was a 

I 

J manrwith one truck, ladies and gentlemen, I submit to you 

! 

I that^if.that expense was incurred by the corporation, 

! 

j Mrs.Lazravitch would be banging down the door asking for 
; hissmoney. 

i 

hr: BRILL: Your Honor, I object to this as 
uzifalrrargument on the ground that in view of the explan- 
arion. that'.this was on an accrual basis, the expense is 
• deductible in the period, the fiscal period in which the 
is‘received, and beyond that it would be immaterial 
■ aad.;not'.relevant. 

THE.:COURT; The timing of the deductibility of 
the-.expense is no part of the argument that Mr. Silverman is 
making. He is referring to the fact that there is no 

i 

I indication of payment. 

The objection is overruled. 

I 

Please proceed. 

MR^ SILVERMAN: Ladies and gentlemen, one of the 

otherrwitnesses who testified was a former employee, a 
yonng lady by the name of Louise Ferraro. Louise Ferraro 
testified that she recalled how the bills were selected. 
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She. recalled.that she would prepare a list of all the 
outstanding expenses. She is the same person who trained 
her:sister.-Anne, and she recalled that then she worked there 
she. would.prepare a list, and she would submit this list to 
Mrt.Paterno. He would select from that list which expenses 
torbe.pciide 

SBeestated that she had a conversation with Mr. 
Faterno:in-which Mr. Paterno admitted and told her that 
ttiese: truckers existed. 

SBeetestified that she also had a conversation 
with-.Mrr.Denti. Hr. Dent! told her that these truckers 

existed. * ‘■.-j’- 

And 1 there was a young lady by the name of 

May. Nunkini May Nuukin is a young lady who maintained that 
Rolidex, the one that had the truckers on them. She 
remembered.that Mr. Minichino and Mr. Laspina, they were on 
that.Rolidex but she contended, she stated she never heard 
of: the:-five-truckers that we are talking about. 

She^was questioned about whether or not she had 
ever: seen-Michael Paterno either signing checks or 

requiring substantiation _ 

TBEICOURT: Mr. Silverman, we have a request for 

a brief recess. I do not like to interrupt your summation 


2S: 


but.we wiU take five minutes. 
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I Take=£xve minutes, ladles and gentlemen. 

(Jar 3 r.left the courtroom.) 

THEICQURT: Let us all stay' together for a minute, 
j Mrr B ri-ll , some of your many objections in 

I 

summation:border on the frivolous. I am so stating to you 
forryour;guidance, and I want you to pay attention to that 
I emd^see' to.'it'.that when you interrupt it is for reasons 
, that^ypo.can-genuinely certify as being justifiable. 

Ilddcnot think, on any reflecdon, that you are go- 
; ingfto:be.ahla:;ta do that on the last few, but I give you 

I 

I my, jndgmentton that, and I request that you be guided by 
it*. That*J.a not the reason I called the recess, let 
the-record show. I call it the recess because alternate 
- jarorrNo;.3^ by.whatever sign language is used for such 
purposes; indicated to the clerk that she wanted to go to 
the:bathroom; but the occasion is also one to be used for 
thisipurpose.to guide all of us. 

i 

, hr;. .BHILL: May I respond to your Honor? 

THKICGURT: You may. 

MR? .BRILL: Thank you, sir. 

I:did Jiot make what I consider to be a frivolous 
objection at‘any time during the course of Mr. Silverman's 
summation. I thought I advanced reasons which 1 sincerely 
and genuinely believed to be a solid basis for them. 
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that we are in disagreement, 

and.I,. of :caurse, have no alternative but to comply and to 
abide-.by your. Honor' s rulings. 

df. .your Honor is indicating to me that I 

I 

! should not make objections if I believe they should be 

i 

I made^ then I am. in a very difficult posture. I do not 
j think that that Is what your Honor intends I should do. 

THB-XQURT: No, I do not think you think to 

that,. Mr. Bgill»- Your abilities to comprehend accurately 
could-not 4 >aaaibly have permitted such a misconception. 

^ s^id to you I said to you. I gave you 

my. judgment,, sincere or not, that you have .attempted to 
make some .frivolous objections, and I said, to yo^^on the 
record,, he who runs or walks may read and determine which 

of. us ■ is rcorrect-, 

^0*^1 3«^ant you to be guided by this, because I must 
rule-.on-these objections, and I think it is in the interest 
of :your .-client as. well as orderly procedure in this court 
that-you jiot make an excessive number of objections that 
ge t-.overruled 

I i*^ill. ins true t the jury that it is not a game 
and.it .is.not a contest, but you have been at this non-game 
and non-contest long enough to know that these constant 
interruptions don't help anybody unless they seem to be 
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ashstaiit±al and weighty. 

I Zeun giving you my judgment as an outsider that they 
docnot'have the appearance of weight, and however sincere 
yoa_aEe-cyou might want to take that into account and reflect. 

I Jiave not directed you or any other lawyer in this 
couEtiiDuae at any time to refrain from objecting, in the 
pjrsaancK-.of .the jury or its absence. On the contrary, I made 
aipaeticitleir point of inviting all of you to object when 
you-have .objections before the summations begin. I renew 
that-invitation, and I renew the suggestion to you and 
hopeiypu will be guided by it. 

I jdo not want to discuss it any more. 

Itf.the jury ready? . 

THE CLERK: They should be. 

(Juty in the box.) 

MR:.: SILVERMAN: May I proceed, your Honor? 

THE COURT: Yes, Mr. Silverman. 

MRi* SILVERMAN: Referring to the testimony of 

Nay.NunJcin, she was questioned at page 9 80, line 4; 

"Q ; Did you ever hear Michael Paterno requesting 
backup, material for the checks that he was signing? _ 


*A.'- Yea, he would ask for some substantiation, yes. 


sir. 


"Q And %#hat would happen? Was there a situation 
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where a: check was presented to Michael Paterno where 

there, was no backup or substantiation, where you were 
prraejrt? 

"A Not where I was present, no." 

Then she was asked at Page — the same page, 
to. read, her grand dury testimony, and after reading her 
Stand jury testimony, on page 981, line 12: 

A If he didn't have backup or a substantiation 
9: times, out of ten he would start yelling for it, he won't 

sign it.because he has nothing to substantiate it one way 
our aurother." 

That I believe, ladies and gentlemen, characterizes 
Mr. Paterno's responsibility or position with the firm — 
he. would, not sign any checks without substantiation. 

The only ones that he would sign without sub¬ 
stantiation were the checks in payment of these invoices 
(indicating), which I submit to you, ladies and gentlemen, 
that: he knew, along with Mr. Denti — both of them ~ two 
peas in a pod he knew that these truckers did not 
exist, do not exist, and never existed. 

We called as a witness a man by the name of Sal 
or Salvatore or Teddy Minichino. Mr. Minichino is a person 
wha runs what is now known as Taff Trucking He operated for 
awhile under his own name. It came out that Mr. Minichino 
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»t±LL works for them, still does business with Paterno & 


Sons,. Inc. 


He testified that the first job he worked on was 


Hig W 2 ctson Avenue job. 


He said he also worked at the Johnson Avenue and 


Cedatrhurst job. 


He also testified that he never worked out of 
♦-Ho New York area meaning the five boroughs and Long 


Island... 

Now that is important, because Mr. Minichino was 
riTTo the people who supposedly had hired these five 

peLopla, these five truckers. ' ■* ‘ ‘ " 

Well, you remember.-- and it is your recollection 

tiist controls — that the Carmel job came before the 

* 

Wataon Avenue job. Mr. Minichino was not working at the 
Carmel Job. The first job he worked on was the Watson 
a.Tr PTni«>. job, SO how could he have‘hired Aurrichio and 
Lazravltch for the Carmel job a year or two before he 
ft rar- atacted woriing for Paterno & Sons, Inc.? 


woodcad? 


And a place where he calaims that he never 


He claims he only worked in the five boroughs. 


in the local jurisdiction of 282. He never worked upstate, 
4w Westchester, in which Local 456 has jurisdiction. 
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He was asked whether or not he hired any of 
these five people. He said he did not. He said he did 
notihire these people. 

But on cross examination he was,asked if he 
could.recall the names of all of the truckers that he had 
esrerrhired. 

Ladies and gentlemen, I submit to you that is 
an..impossibility. No one can remember the names of every¬ 
body. in every category that they have ever been involved 
in;. 

Ladies and gentlemen, if I asked you people who 
may. or.may not be sports fans, if you could name for me the • 
names-of all the people on the Brooklyn Dodgers I am sure 
that^you couldn't. 

If I asked you "Do you recognize the name 
Campanella? 

"Do you recognize the name Robinson. 

"Do you recognize the name Furillo? 

"Do you recognize the name Snyder?" 

Those names all sound familiar to you. 

Ifil.asked you off the top of your head to name all the names 
of people who were on the Brooklyn Dodgers I wouldn't 
expect you to remember — you wouldn't expect anyone else 


to remember. 
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But when tha names are thrown at you then you 
nrijghtibe expected to remember — especially the names of 
p^ple^you had hired — especially the five names — not 
b eingrable.to recall one of them. 

He .was asked several n 2 Lmes, as to whether he could 
remember.; He was asked about a Cathcart, about a 
Ted^Hurray, about a Ravin Brick, of a Phil Ferrara. 

Heesaid-"Yes, I remember all those names. Those were 
all-people who I hired." 

But if he was asked whether he had ever hired 
on did.he:ever hear of or did he ever know any trucker 
by, the. name of the five truckers we were talking.about, 
he.said."No" — not that "I can't remember", but he said 
"No". 

Heialso testified that the largest time period 
that'.he^had to wait, as best as he could recall, was 
60 or: 90 days. 

Now the next gentleman, the last of the so-called 
esqployees, if we can put them in that category, was Mr. 

CX*Reilly— James O'Reilly, the superintendent* 

Now Mr. Rosenthal described Mr. O'Reilly as a man 
who.is'not comfortable in this courtroom. I submit to 
you, ladies and gentlemen, for your examination as tovhy 
Mr. O'Reilly wasn't comfortable in this courtroom. 
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li-wasn't because he was wearing a suit. You heard him 

! testify. You evaluate his answers. You evaluate his 
dameanor. You evaluate his candor — who wouldn't be 
comfortable giving the type of testimony, ladies and 
gentlemen, that you heard from Mr.'O'Reilly? 

The first time, ladies and gentlemen — and it 
isi in. the record — that Mr. O'Reilly and I ever met 
wasiin. this courtroom. it was the first time I ever asked 
questions of him. It was the first time he ever answered 
any. of.my questions — and you were witness to that 
first conversation. 

It is also in the record that in- the past, before 
this.:matter started, Mr. O'Reilly was represented by ’ 
Mrt.Brill. 

Mr. O'Reilly at page 1165, lines 5 to 16: 

"Q. During the period of 1965 to 1969, during that 
period, did you ever order any trucks through Mr. Taff? 

A I don't believe so, no, not in the sense that we 
do. now; in other words, we order all our trucks through 


him. 


"Q. I asked you, sir, whether 


you ordered all your 


trucks. 


A I may have ordered one truck from him, but, I don't 


25- know. 
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"Q My question is, on a continual basis during the 
years 1965 through 1969, didoyou order trucks through 

Mr. Minichino? 

"A I would say no." 

Ladies and gentlemen, later on in ray summation I am 
going to refer to Mr. Denti's testimony. Mr. Denti stated 
that he never hired any of these people. He never heard 
of them. He doesn't know them, never saw them, never 

met them. 

Mr. O'Reilly, nor Mr. Taff -- Mr. Minichino 
or Mr. Laspina — they are the ones — they are the men 
who hired these five truckers. Mr. O’Reilly said he did 
not. He said Mr. Minichino did riot. Mr. Minichino 

says "I did not do it. Somebody else must have done it." 

Well, ladies and gentlemen, I submit to you that 
if none of these people ever hired these people,these 
truckers were never hired — I mean they were never hired for 
one reason, ladles and gentlemen, because they just don't 

exist. 

You will recall Mr. O'Reilly's testimony on that 
.check, which I will get to in a few minutes, which bore his 
signature and Mr. Denti's signature. It was cashed at the 
same tine as one of the fictitious checks were cashed at 
the Royal National Bank — the same old bank. 
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about the names of these truckers, did you have any 
conversation with George Denti about the existence or 
non-existence of these truckers? 

"A" — one word — "No." 

Ten pages later, ladies and gentlemen, at page 

1214: 

"A Mr. Denti said that it was about truckers who they 
are saying were not there, and this is after I came from 
Mr. Ayres and Mr. Rizso’s office, and I said that 'Well, 
they said they were non-existing people'" 

"Q Who is 'they', sir? 

"A Well, Mr. Ayres and Mr. F.izzo.” -• 

Mr. Denti said "They are existing people". 

I said 'I don't remember any of those names'. 

"He said 'But they are truckers and they are 
existing people.' And all that." 

I submit to you, ladies and gentlemen, that on 
page 1204 he said they never had a conversation with 
him but on page 1241, finally after being pressed, after 
being pushed, after being forced, having to testify to the 
truth, he finally admitted that he had discussed the matter 
with George Denti, that George Denti said they existed and 
that he told George Denti at that conversation that he never 
heard of these people, he did not know these people but 
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supposedly he was to understand they had ordered them. 

Ladies and gentlemen, we also called three other 
truckers - Hr. Capossela from Bsc. „e parked his trucks 
St the Carmel site. While he was working there he saw no 
other trucks parked at the site. „e parked his trucks 
there because he did not want to drive his trucks from 
Westchester back and forth to the site at Carmel. He 
9 sve the explanation as to the expenses, and that is for 
your perusal - I don't want to get into it: but these 
people from bong Island, they drove from Long Island - 
Aurrichio and Lazravitch on each day. 

MR. ROSENThAL: Your Honor, let the record show 
that substantially the statement by Hr. Silverman, there 
is absolutely nothing in the record on that. 

MR. SILVERHAN: Your Honor, l believe it is fair 

argument, if the trucks were not parked at the site, it is 
fair argument that they would have to drive back and forth 
from their office which is on the invoices. 

THE COURT; Is that your argument? 

MR. SILVERMAN; Yes. 

THE COURT; All right, I will leave that for the 
jury, with your observations, Mr. Rosenthal. 

MR. SILVERI4AN; There was some question made 

as to Exhibit 108 as not properly reflecting the expenses 


\ 
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that he billed Paterno & Sons, Inc., but I think Mr. 

Capossela adequately brought out that he did not use 
this book for his billing; that the billing that he made 
was from the delivery tickets; that the delivery tickets 
in fact did exist, and the delivery tickets that were j 

required from all truckers. Exhibit 65. 

Then there was Mr. Cimino from Cross County. 

Well, Mr. Cimino admitted to a very serious crime. 

He admitted that he had put the name of his truck, the 
ownership of the truck in his sister or sister“in“law s 
name so that he would be able to work and drive his own 
truck. \^at a dastardly act he committedl— wanting to. 
work to earn a living to get around the rules. i - • 

Then there was Mr. Laspina. Mr. Lapsina testified 
that he worked at the Watson and Cedarhurst and Johnson 
Avenue jobs. He never worked at Carmel. He did not 
work outside of the city; he only worked in Local 282. 


He said yes, on direct examination — he said, 
he did hire — he did hire people who worked for Paterno 
& Sons only on one occasion, the Johnson Avenue job, 
and that was Lanza Brothers. _ 


And if you look through the bills that are part 
of.the defendants' exhibits, you will find Lanza Brothers' 
bill here, because Lanza Brothers did exist. But he said 
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he never heard of the other truckers and he never hired 
them. 

Well, if Mr. Laspina and Mr. O'Reilly and 
Mr. Denti and Mr. Minichino -- none of these people hired 
these trucks, well, who did hire them? 

Then we produced as the last trucker, as part of 
our burden, the real — and I use that term loosely — the 
real John Aurrichio. He is the one referred to by the 
fellow from the Department of Licenses that had his driver's 
license, and the fellow from the New York State Tax 
and the Federal Tax -- he is the fellow who lived at 
25 Buckingham Drive in Dix Hil],s,. _ . . .. ^ 4 ,.. 

Mr-. Aurrichio had at one ,time, under the name of 
Aurrichio and Tuccillo, worked for Paterno & Sons, Inc. — 
a long time ago -- away before these matters ever came 
about. 

I submit to you, ladies and gentlemen, that you 
may conclude from that name thct that is where they picked 
up the name John Aurrichio. 

Then there were the bank personnel, ladies and 
gentlemen. They testified to three basic areas: 

Cashing of the checks. They were all cashed; on what basis 
the rules and regulations of the bank required identificatio;i 
from payees; and the conversations that these bank officers 
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had with Mr. Paterno and Mr. Denti . 

There was no question that all tlie checks that were 
negotiated at this bank were cashed. 

There is no question that none of the payees 
listed on those checks, none of them had accounts, none of 
them were clients at that bank. In each instance Mr. 
Andretta and Mr. Hoffmann testified, prior to cashing these 
checks, approving these checks for cashing, that they 
received a call from Mr. Denti. 

I believe Mr. Andretta testified that on one 
occasion he had called Mr. Denti after the payee Ccime to the 
bank, and other than that one occasion, on all other oc¬ 
casions he testified that he received a call from Mr. 

Denti giving him the name of the payee, the amount of the 
check, and these people came some time that day, and he 
approved the cashing of the check — both he and Mr. Hoffmann 
He also testified that these were the only 
checks, the only corporate checks of Paterno & Sons, Inc. 
that they recalled being cashed in that particular manner — 
the only ones. 

Why were they the only ones? ” 

Ladies and gentlemen, 1 leave that to your judg¬ 
ment. 


He also testified that these checks were already 
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endorsed. They were not signed in their presence, and 
they did not check the identification of the payees. 

Why? They testified because Mr. Denti had told them 

the name and the amount of the check that would be coming 
into the bank,and they relied on it. 

Now there has been some argument made that the 
reasons why these checks were cashed was because these people 
these five payees were try-.?;; to hide the income. 

Well, ladies and gentlemen, if they were trying 
^ide the income how could they file tax returns? 

Now Mr. Andretta and Mr. Hoffmann both testified 
to conversations they had with the defendants in relation . 
to the existence of these truckers. . . 

Mr. Andretta said he discussed this matter with 
Mike Paterno and with George Denti; with both of them. 

Both of them had told him that these truckers existed and 
had done work for the corporation. 

Mr. Hoffmann testified that he alone discussed this 
with Mr. Denti. Mr. Denti had told him that these 
truckers existed and did work for the corporation, and he 
also testified that after his grand jury appearance he had 
gone to Mr. Denti — I believe they met in the bank — 

I am not sure — and he had told Mr. Denti that he had 
testified and told the grand jury that Mr. Denti had called 
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him on each of these occasions when he approved the checks 
for cash, and I believe he stated that Mr. Denti agreed 
with him. 

Now I would like to turn your attention to the 
checks themsel'res. There are six checks that I would 

like to call to your attention, and I will just say the 
numbers quickly in case you want to refer to them. 

They are 2, 12, 13, 35, 44 and 48. 

These six checks were all cashed on the day 
they were drawn. 

There were eight other checks, the numbers of which 
I won't bore you with, cashed on the following day. * • — 

Ladies and gentlemen, you heard some comment yester¬ 
day on the speed of our mail. I submit to your judgment 
as to whether or not these 14 checks could have reached 
these people by mail or whether or not they had to be picked 
up from the office. 

Now, there have been several occasions, four in 
number, checks made out to two different payees that were 
cashed at the bank on the same day: 

Government's Exhibits 10 and 21 to Aurrichio £uid 
Ferrotta were both cahed on July 11, 1967. 

Exhibits 18 and 25, payable to Ferrotta and 
Lazravltch, both cashed on 12/13/68. 
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And cashed Q, 17 and 31» payable to Aurrichio, 
Lazravitch and Tuccella were all cashed on 2/27/67 -- 
although they were all not made out on the same dates. 

Two checks in particular, checks No. 3 and No. 14, 
those two checks payable to Aurrichio and Lazravitch were 
both cashed on November 23, 1965. 

You will recall the testimony, the handwriting 
expert's testimony. He testified that the endorsement of 
Aurrichio and Lazravitch on the back of those two checks 
were signed by George Denti. 

Two checks to two different payees, both signed 
by Hr. Denti, both being-cashed at the same bank, (.the 
corporation's bank on the same day. ■ . j.,- 

There are two checks in particular that I think 
deserve our attention. Exhibit 33 and Exhibit 181. 

I believe Mrs. Weisenberg testified as to these 
two checks. 

You will notice, ladies and gentlemen, that the 
amount of the check on the back — notice the amount, 
$242.70 -- that is Mr. O'Reilly's check, both cashed on the 
same day with the same teller, the same bank. 

Who cashed these checks, ladies and gentlemen? 

Did Mr. Tuccella? Did Mr. O'Reilly? 

If you believe that Mr. Tuccella does not exist. 
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who is left to have cashed this check? 

Let me tell you another thing: When you examine 

the breakdown on the back of the check, notice it comes out 

t 

to $1695. 

I sbmit to you, ladies and gentlemen, for your 
examination and your mathmatical computations that it is 
impossible to divide this money, $1695 into two separate 
checks. 

The same person got both checks; the same person 
cashed both checks. The same person kept the money from 
these checks. 

What that person did with the moneyladies and 
gentlemen, the government does not know. The government 
does not intend to prove and never said it was going to 
prove that. The fact is that it was cashed. That is 
Exhibit 33. 

Now I would like to draw your attention to two 
other checks, the same situation; Exhibit 35 and 
Exhibit 180. 

You will notice the notation on the back of the 
check, the amount of the check -- the check for $883.35, 
a check for $883*35 the same date, the same bank, the same 
teller, except notice the name on this check, ladies and 
gentlemen, it says "Joseph Denti." 
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You have heard testimony during this trial, 
and It is not a coincidence, that Joseph Denti did work 
for Paterno & Sons, Inc. 


24 
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You heard testimony at this trial that Joseph 
Denti is George Denti's brother, his own brother. 

Now, ladies and gentlemen, I submit to you that 
cither one of two people received the proceeds from cashing 
these two checks, either Thomas Tuccella or Joseph Denti. 

Just one thing as far as the last check goes. 

If you examine the breakdown of that check too you will find 
that mathematically it is impossible to divvy the money up 
among two people. 

Now,' we also called to the stand a witness by 
the name of Mr. Clausen. Mr. Clausen worked at the 
Cedarhurst job. There was evidence in the case that these 
trucks were not loaded by hand. Mr. Rosenthal pointed out 
that they were not loaded with a hand shovel but by a piece 
of equipment operated by someone, someone operating a piece 
of loading equipment. I would like to draw your attention 
to government exhibit 77, which relates to that Cedarhurst 
job. There is a gentleman by the name of Louis Smith on the 
payroll there. Louis Smith, 552 Keller Avenue, Elmont. 

If you notice, Mr. Smith is listed here. I don't know what 
he does, but right here on Paterno & Sons certified payroll 
it says that he is a backhoe operator. 

Now, ladies and gentlemen, you know what a back¬ 
hoe operator is and what he does and what his job is. Ther< 
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are three days in question. There is Decembfer 11,' there is 

December 12 of 1967. If you examine the payrolls of 

Paterno & Sons, Inc. for those two days, ladies and gentlemen 

you will see that there is no one working on those days. 

If anyone is working it is a carpenter. There is one 

carpenter working and a super. Carpenters and supers do not 

operate, I submit to you ladies and gentlemen# backhoes. 

Backhoe operators operate backhoes and you will see by 

looking at these, ladies and gentlemen, that there were no 

backhoe operators working on that day. If there was no 

backhoe operator working there were no trucks being filled 

and if there were no trucks being filled there were no 

. » 

trucks there. If there were no trucks there, ladies and 
gentlemen, these people just don't exist. 

When you read Mr. Clausen's pages, that is, pages 
from Mr. Clausen's book, I believe, ladies and gentlemen, 
they are quite clear. He didn't write them down yesterday. 

He wrote them down on the days in question or the day after. 
This isn't something that he fabricated. Th-'s isn't some¬ 
thing that he was requested to bring with him to court which 
he produced. He does not remember specifically what happens 
on a particular day. These are only the notations that are 
made on those days and the books says that no one is working 
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that on one day it says "8:30, Paterno & Sons sent their 
men home." 

If you examine the invoices, ladies and gentlemen 
the invoices say that there were no truckers working on thos< 
days. Now then, we called in Mr. Nebesny, and I would like 
to draw your attention to two particular days that Mr. 
Nebesny had indicated. _ 

I would like these documents, ladies and gentlemer 
to speak for themselves. These are not documents that were 
last couple of weeks. These are documents 
ladies and gentlemen, that Mr. Nebesny said that he made out 
on about the days in question. There are two days in 
question I would like to draw your attention to. One 
is with reference to that snow storm when there was 20 inches 
of snow on Johnson Avenue. It says "No work due to heavy 
snow storm including bulking." 

When the report submitted by Mr. O'Reilly, which 
is the report prepared by Paterno & Sons — that says 
"No work due to severe snow storm, Sunday, February 9, 1969, 
15 inches ““ it looks like that, but you look at it your** 
self — "deep with high drifts. Men unable to get to job 
site." 

Is there any inconsistency between those two 
men, the employee of Paterno & Sons,.and the employee of the 
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City. 

Now the second date I would like to refer you to 

says "Wednesday, 2/12/69." Now, since that tii>ie Congress 

* \ 

has seen fit to change Lincoln's birthday. They changed 
the date. We still celebrate it, but the fact is that it 
says on that "No work holiday." 

Mr. Nebesny's report says "Lincoln's birthday, 
no work, holiday." 

I submit to you, ladies and gentlemen, that 
by examining these you may determine when you look at those 
invoices that there was no trucking work done on those 
particular days. 

I would like to also refer, ladies and gentlemen, 
to those two days in April when they were surveying the 
job. Mr. Nebesny's report says "Survey work on easement, 
general layout prior to soldier beam driving." 

lists the number of people working as a super 
and a party, but no backhoe operator. 

Mr. O'Reilly's report indicates for the same day 
"super, party, chief survey-work." 

Is there any mention of a backhoe operator? 

12/7, Mr. Nebesny's record says, "One super, two 
floor layers." Mr. O'Reilly's report, "Two floor layers, 
one super." _ . . . 
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Any contradiction? there is no contradiction, 
ladies and gentlemen, the employee, of Paterno and Sons said 
the same thing as the city employee. No backhoe operators, 
no one working on those two particular days, nobody loading 
trucks, so there couldn't be any trucks there. So, if you I 
examine the company payroll you will see on that particular 
day there was only one person working, that was Mr. O'Reilly, 
and we know that because he filled out these reports. 

The last thing in relation to Mr. Nebesny, ladies 
and gentlemen, is the summary that he prepared. The summary 
he prepared was from two things, the reports filed by Mr. 
O'Reilly and the reports filed by himself. He added up all 
the trucks that came to the site in his reports and all the 
trucks that came to the’site as to Mr. O'Reilly's reports. 

Mr. O'Reilly's reports indicated that for the month of 
October there were 81 trucks. M.-. Nebesny's reports indicate 
for the month of October, 81 trucks. Mr. Nebesny's report 
for the month of November, the following month, 1968, in¬ 
dicated 25 trucks. Mr. O'Reilly,' 25 trucks. Any difference? 
No difference. 

But, ladies and gentlemen, if you examine the 
invoices, if you go through the invoices and count up how 
many trucks from these five fictitious truckers alone came 
to the sites you will add up and you will find out in the 
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valuation that he was coming to a hick town and that he would 
be able to fool the old lawyers in New York, in the old 
hick town. Ladies and gentlemen, I submit to you that this 
District is one of the most respected and sophisticated 
judicial districts in the whole country. No one, no one T 
submit to you, ladies and gentlemen, looks at NewYork as a 
hick town. 

/ 

Ladies and gentlemen, Mr. Oberg also identified 
the typewriter on six of the invoices from two different 
companies as being prepared on the same typewriter. He 
did not examine any typewriters at Paterno and Sons Inc. 

All he examined was the page, the invoice itself. He does 
not know all of the different makes and models that IBM 
puts out, but what he does know, he does know that in his 
laboratory, and he testified to this, they have every single 
type of type and size that has been manufactured, 1700 dif¬ 
ferent styles and sizes of type, and he testified that he 
compared the typewriting on this to the type that he has in 
his laboratory. 

Ladies and gentlemen, I would like to refer you 
to page 808 and ask you if these questions were meant to mis-! 
lead you or to clarify things. He was asked by Mr. Rosenthal 
at line 6: 

"Q And you have heard of firms that do typing 
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THE COURT; I am not positive about that, Mr. 
Rosenthal. His argument was what it was and I will leave it 
to the jury with all your remarks back and forth standing. 

I have no other ruling to make on that. 


MR. SILVERMAN: One short note as to Mr. Buch- 

binder, who testified to the mathematical computations of 

the actual tax owed. He stated that he prepared the figures 

approximately three weeks ago. Ladies and gentlemen, you 

will have an opportunity when you go into the jury room to 

see a copy of the indictment. You have to read it, study 

it, see whether or not the government has sustained its 

burden. In that indictment you will find the same figures 
0 

that Mr. Buchbinder testified to. 

I submit to you, ladies and gentlemen, that if 
there was a discrepancy you would have heard loud and clear 
from the defense about the discrepancy. I see no reason to 
question Mr. Buchbinder's judgment and Mr. Buchb^der's 
testimony when it is in exact agreement with the amount 
charged and computed at the time the defendants were charged 
with the crime. 

One word, ladies and gentlemen, about the charactej: 
witnesses. They were all fine, all upstanding people, all 
people who all of us, myself, speaking for myself, and you I 
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I hope would like to have character witnesses tor us. But 

there is one fhing that these people don't have that you 

have, the knowledge about this case, the knowledge about the 

facts of this case. They didn't sit here for two weeks and 
listen — 

MR. ROSENTHAL: That is not correct. There is 
nothing in this record to indicate what the character 
witnesses know or do not know concerning the charges made 
in this indictment and in this case. 

THE COURT; Well, I suppose it is fair to say 
that simply so far as this record is concerned none of these 
witnesses supplied any knowledge about this case and none 
of them was asked to report any knowledge about this case, 
and as I will instruct later on, none of their testimony 
should be deemed to relate to the factual issues presented 
by this case except to the extent that the character evidence , 
reputation evidence, may, as I will inkruct, create a 
reasonable doubt on the ground that people of a certain 
character may be inferred to behave in a certain way. 

Why are you both standing? 

R. BRILL. Because I was one of those concerned, 
your Honor. And — 

THE COURT; You don't have to stand everytime you 
are concerned. Do you have some objection? 


I 
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MR. BRILL; I did have an objection. Mr. Rosenth. 


spoke before I did and your Honor dealt with it, so I now 
sit down. 

THE COURT; Good. 

MR. SILVERMAN; I would like to just make reference 
very shortly, to the defense witnesses that were called in 
this case, excluding the character witnesses. As you 
remember, I would like to call to your attention that Mr. 
Rosenthal didn't comment on it at all and Mr. Brill mentionec 
Mr. O'Connell's name in passing and didn't go into any 
detail as to Mr. O'Connell's testimony or any of the other 
people called on behalf of the defense. I submit to you, 
ladies and gentlemen, that the reason why the three hours or 
summation, approximately three hours, that the defense spent, 
approximately one minute was given to the defense witnesses 
and I believe that signifies the quality and the quantity of 
the evidence that was adduced from these witnesses. 

I would like to refer specifically to that Mr. 
Siegal, who was able from the dirt in the ground of the 
pictures that he was first showed, to identify, was able to 
tell from a man's lumber jacket and from a hole as to that 
being Watson Avenue. I think that typifies the defense. 

Ladles and gentlemen, on the Issue of the knowledg 
of the defendants it is clear chat Mr. Oenti's testimony that 
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he says that he did not know any of these people — in fact, 
he said that they were hired through Taff and some other 
people who he named, including La Spina and maybe the fore¬ 
man, Mr. O'Reilly — he denied knowing any of the five peopl 
But, in fact, Mr. Denti and Mr. Paterno told j 
witnesses who testified here at trial that these people 
existed and that these people worked for the corporation. 


How were these people hired, ladies and gentlemenf? 
They were hired through Mr. Denti, Mr. O'Reilly, and Mr. 
K^nakos and Mr.La Spina. I would like you to look at, 
ladies and gentlemen, if you have the opportionity, Govern¬ 
ment exhibit 173. Notice the amounts of money paid to these] 
truckers in comparison to the amounts paid to other truckers 
You will notice that, ladies and gentlemen, in each and ever 
year the amounts paid to one or more of the five truckers 
is greater than any amount paid to any other trucker. 


Specifically I refer you to fiscal years ending 
19M and 1969 when there was almost $60,000 in one year and 
$40,000 in the following year paid to these people. 


$100,000 paid to truckers, far in excess of anyone else 
who received any money for trucking expenses from Paterno 


6 Sons, Inc. 

There has been a claim made that Mr. Denti is 
only a nominal officer of the corporation. .You notice that 




I 


mccg 13 


1841 a 


1784 


Mr. Denti has signed the corporate payrolls, the certified 
payrolls. Mr. Denti was the signature on the payroll ac¬ 
count, and in fact, ladies and gentlemen — 

MR. ROSENTHAL: That is Another unfair comment. 
Mr. Denti was the secretary of the corporation and Mr. 
Silverman as an attorney knows that it is usually — 


fying. 


MR. SILVERMAN: I object to Mr. Rosenthal testi¬ 


MR. ROSENTHAL: — the secretary certifies to 


the records of the corporation. 

THE COURT: I don't see anything unfair about wha 
Mr. Silverman said. He is arguing about the status of Mr. 
Denti in the corporation. The objection is overruled. 

MR. ROSENTHAL: I respectfully except. 

MR. SILVERMAN: I believe, ladies and gentlemen, 
when you examine the tax return in question for the last 
year you will notice also that Mr. Denti's signature appears 
on that tax return. 


Now, there are five checks, ladies and gentlemen, 
that have been introduced in evidence. Which you really 
haven't had a chance to look at or which I have not had a 
chance v.o really speak about until now. I am referring to 
government exhibits 205 through 209. You will remember that 
Agent Rizzo testified that he conducted bis audit sometime 
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In December of 1970 t 

. J-y/O or January of 1971 t-iii 4 .U 

in IQ-,, “ ‘'’® 30 <Jat 

.He 1 
They 

They weren’t trying to hide anythine r „• 

th^ „ ^ and gentlemen, 

,overn.ent doee not have to estahlieh in this ease 

-trve. zt is not part oi the burden, hut I would lust 

Ike to touch upon one thine to possible ^ 

. , possibly try and help you 

in looking for a motive if vru, 

ive, if you are searching for one. 

MR. BRILL* T s.-. 

am going to object to this, if 

your Honor please. Motive is not ■ , 

. . involved here, only know¬ 

ledge and Intent are involved. 

THE COURT* 'rviaav... 

There was an argument unobjected to 

on motive. 

MR. BRIz,l. I argument. 

THE COURT* M.. T> 

y Mr. Rosenthal. Vour objection is 

overruled. 

MR. SlbVRRMRN, you Will notice, ladies and 

gentlemen, that these checks were all written and all cashed, 
-m October R, i„„, 

These four checkc ms. 

hecks may or may not have been issued 

orcashed at the ume Mr. Risso there, it is a fair 

thin, to say he may have come in late December. He mi^ht 
have come in January. 

MR. ROSENTHAL, Is he 


Is he changing Riz^o’s 


testimony 
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now? Rizzo testified specifically that he came there in 
early December and denied that he came in January when he 
was asked at cross-examination and for Mr. Silverman to now 

i 

change that and say he might have come in December, he might 

% 

have come in January, I submit is an effort on the part of 
the prosecutor to change the testimony of his witness because 
it suits his purpose in this particular argument he is pre¬ 
senting. 

MR. SILVERMAN: I will try to be fair then. I 
will state it exactly as stated. Excuse me. Assuming Mr. 
Rizzo did come in December, the last check was cashed and 
payable to Anthony Perrotta on December 22, 1970, drawn on 
that date. That is exhibit 208. The other checks were 
drawn and cashed in November, except'for this one of 
December 1. Those checks being put aside, I submit to you, 
ladies and gentlemen, that at the time Agent Rizzo was 
looking through these books and records the defendants did 
not know what he was looking for and felt, ladies and 
gentlemen, I submit to you for your conclusions, they thought 
that he would not be able to find what was in those books. 

Ladies and gentlemen, submit to you for your 
examination this check prepared on March 2, 1971 payable to 
Michael Catenzaro. The check was cashed on April 5, 1971. 
Ladies and gentlemen, this is the last check, the last 
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disbursement that was made to any one of these five payees, 
w at that time, ladies and gentlemen, Mr. Paterno knew, and 
his signature, I believe, is the signature on the cheok and 
you can examine it for yourself - Mr. Paterno knew that 
Agent Rizzo was hot on their trail, well, ladies and gentle¬ 
man, and if he was innocent and if he did not know that thesv 
people did not exist, he would have taken Michael Catenzaro 
by the collar with this $4,000 check and he would have 
ought him to Agent Rizzo and he would say, "See, Agent 


Rizzo, 


there is a Michael Catenzaro alive 


and well and living 


in 

Mr. 

30, 

of 


the Bronx, and would he not have given this check to 
catenzaro, but in fact, ladies and gentlemen, oh .kpril 
when Mr. Rizzo asked Mr. Denti for the current addresses 
these people and told them that they were going out to 


check those addresses 


MR. BRILL! I have an objection to this line and 
I think that it deals with a question of law which I think 
your Honor would prefer to hear at the side bar. 

the COURT: Overruled, I will hear it later. 

MR. BRILL; All right, sir. 

MR. SILVERMAN: On April 30, 1971, ladies and 
gentlemen, when Agent Rizzo told Mr. Denti that he was'going 
out to check those addresses, they knew from that day and 
that day on that Agent Rizzo was going to find out, maybe not 
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that day, maybe the following week when he went there,that 
those people did not exist at those addresses and then the 
focus would turn from those people to Paterno & Sons, Inc. 
and from that day, ladies and gentlemen, until February of 
this year, if you examine the books of Paterno & Sons, Inc. - • 
and these are the ones right up here, the government exhibit; 
right here — if you go through them and you examine them 
yourselves you will see that this is the last check that was 
written to any of these people. There was no check written 
after April 30, 1971 to any of these people. 

Ladles and gentlemen, in conclusion, the govern¬ 
ment does not know where the money went. One place it knows 
that it didn't go is that the amount of taxes that is due 
and owing, that the government claims are due and owing on 
the amounts charged in this case did not go to the govern¬ 
ment. The government does not have the ability nor can it 
prove nor can it do anything in respect to creeping into one 
person's mind and finding out what is inside that person's 
head. The government has the responsibility, ladies and 
gentlemen, of presenting the evidence, the facts that it has 
and to establish the case beyond a reasonable doubt. Not 
every possible doubt, not every shadow of a doubt, but a 
reasonable doubt. 

Ladies and gentlemen, if you conclude, if you 
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decide that these truckers did not exist and if you conclude 
that Mr. Paterno and Mr. Denti knew that these truckers didn 
exist, then, ladies and gentlemen, it is your sworn obliga¬ 
tion and it is your sworn responsibility to do your duty 
as jurors and to convict both defendants and the corporation 
on each and every count that is charged in the indictment. 

Thank you for your attention. 

i I 

THE COURT: Let me give the jury a ten minute 
recess, after which I will give you the charge. 

(The jury left the courtroom.) 

THE COURT: Mr. Brill, you had a question of I 
law you wished to raise? 

MR. BRILL: Yes, your Honor. On the basis of the 
statement made by Mr. Silverman in summation with respect to 
that large 1971 check and the manner in which it was done, 

I respectfully move for the withdrawal of a juror and the 
declaration of a mistrial on the ground that by this in¬ 
direct method the prosecutor has shifted or attempted to I 

shift the burden of proof to require the defendants to take 
the stand. 

THE COURT: All right, that is overruled. 

MR. ROSENTHAL: I have another objection to the 
summation of Mr. Silverman and it is the very last state¬ 
ment made by Mr. Silverman, and I think I•have it practicalll 
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verbatim. I refer to when he said to the jury; 

"If you find that in fact these truckers did not 
exist and if you find that the defendants knew that these 
truckers did not exist, then it is your duty to convict the 
defendants." ‘ 

I respectfully submit that he is attempting to 
usurp the function of the court and that as a matter of 
law these statements are not correct because the question to 
be found by the jury is whether or not payments were made 
by the corporation for services rendered to the corporation. 
Whether they were made in the names of existing or non¬ 
existing people is of no import. The sole question is 
whether or not there was a proper deduction by the corpora¬ 
tion for its business and expenses. 

THE COURT: You have said to the jury that 
that is the sole question. I don't think it is correct. 

If you had wanted me to elaborate on this while the jury 
was still here it would have been appropriate for you to. get 
up still another time, and neither of you has hesitated to 
get up in the jury's presence during Mr. Silverman's 
summation, but since you raise it after the jury has left 
for its recess I will take care of the problem simply by 
telling the jury it must take its instructions on the law 
from me and I will instruct on the essential elements under 
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each count which must be found before there may be a con- 
viction on any count. 

I think, gentlemen, the jury will be ready for 
lunch by the time the charge is done and I have asked the 
marshalls to make reservations. I think the charge will 
take substantially over an hour, so I think we will let 
them go directly unless somebody has a different view. We 
of course, will be excused while they are out to lunch. 


(Recess.) 
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THE COURT: Now Mr. Soto, ladies and gentlemen: 

We approach the ultimate in the decisive stage of this 
proceeding, the time when, on this record of evidence, 
and on these instructions I am about to give you, the 
12 of you will retire to seek a verdict. 

It is my responsibility at this time, as you know, 
to instruct you on the law. 

You also know, I am sure, in connection with these 
rules of law, that in our procedure the judge organizes 
a charge with the assistance of the lawyers on both sides. 
They are not rules that I create; they are rules that are 

j 

embodied in enacUients of Congress and in decisions of 
higher courts. The trial judge putting these things 
on the record is required to follow these rules faithfully. 

Likewise, if the system is to work, it is the 
jury's responsibility to accept these rules as given and 
not change them in the jury room, and I am confident 
that you will follow that course.- -- - 

You understand tliat while the main function 
of the lawyers in summing up is to argue the facts and 
argue vrtiat they think you should find to be the truth, “ 
not always feasible to argue facts in a vacuum 
absolutely divorced from notions about the law, so laced 
through the summations that you have heard are some propo- 














1850 a 


mkbr 2 


1793 



i sitions that relate to rules of i 

of law. Whatever those 

U .. 

“w as It It given to you in full <n 

full In these instructions. 

in so„e instances you ™y fma it m too full 

It is reguisite that you follow mi of these rules. 

«>« you sppiy rhe™ ell ena thst you not allow yourselves 
to be guided by such oartiAi 

®*P""^=lons Of law ss you .ey 
Have heara auring the course of su:™ations. This is 

not criticism, it is eimply a matter of keeping the 

functions straight ana separate as we proceea. 

your ,oh. as x saia, when you first convenea 

lust about two weeks ago, is the critical 

. critical one in any trial. 

IS to aeclae the things that are in aispute in any 
tfial, to aeclae the guestions of fact that have been 

to Von Voiiw 4 j 

a • Your job is to decide fhoeas 

those questions 

O lectively. impartially, coolly without passion, without 
bias, without prejudice. - - 

Itls your sovereign responsibility, ana it is 

the area of your sovereign power «,o t 

» repeat, although you 

ave heard it many times, that what the i 

wnat the lawyers have said 

Sbout the facts, ana anythin, that X may have saia or a 

^ nave said or seemed 

to say about the 

fscts, none of those things is of con- 

sequence in the end exceot i-k 

cept as they may be persuasive 
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It is your sovereign power to. decide for yourselves o 

this record wnere the truth lies, and to render a verdict 
based on your judgment of the trutii under the rules that 
I am going to proceed to outline fbr you. Nothing that 
has been said in the discussions that la\^^ers and judges 
have back ?nd forth should have a bearing on your judgment 
as to the facts — that is to say, objections and rulings 
on objections, while they all have a place in the trial, 
are methods by which the lawyers and the judge perform 
their several responsibilities concerning the presentation 
of thoir duties. T’.ioso rulintfs, nov/ am) in the nasi., 
v/hatever they may have been, are not meant to encroach 
on your domain, which is to decide the facts, and it would 
be a waste of your time to try to divine or to guess any 
views of wine. I have none that could possibly be of 
consequence to you or that could possibly have weight for 
you, and so it is my function, and I try to follow it, 
not to suggest such views to you. ' 

If you have felt that there was such a suggestion 
it is your proper function to disregard it, because it has 
to bearing on your exclusive province' here. 

The basis for your fact finding, as I again think 
I told you when we first started, is evidence. Evidence is 









1852 


mJcbr 


1795 

xt is e=.^i.i.s. Xt incxuaos or it is suppXo- 
-ntea by things such a. have been in this case that are 
Stipulated or agreed upon. 

colloquy and legal arguments are not evidence. 
Questions are not evidence. 

The indictnent, copies of which have been given 

to you now for your convenience, is not evidence, but only 

a aet of accusations that presents the contentions that you 

a-ust resolve one way or another under the law and on the 
evidence. 

Now in response to that indictoent. the three 
defendants before you: The corporation and the two 
individuals - have entered pleas of not guilty. The 
result Of those pleas is to place upon the prosecution 
the burden of proving guilt beyond a reasonable doubt before 
any of these defendants could be convlcteo on any of these 

counts or accusations. That » u j 

That is a burden that never shifts 

It has rested on the governs»nt throughbSt. Whether it 
has been sustained is not a question that you answer by 
-neasuring the evidence physically or counting the nunber of 
witnesses, or counting the number of exhibits on one side 

It IS a question to be answered by taking 
this Whole record together and seeing where it leads you 
in reconstructing the disputed events and deciding whether 
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on that totality of evidence the ultimate effect is to 
persuade you beyond a reasonable doubt of the guilt of any 
defendant on any count. 
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NOW, it is a corollary of the government's burden 
of proof beyond a reasonable doubt that a defendant in 
our system doe, not have to prove his innocence. a defendanl: 
does not have to prove anything under our system. 

Every defendant, as you have heard all of us say before, 
is in our system presumed to be innocent. 

Now, that presumption existed from the beginning 
in favor of these defendants. It will be with them when 
you go out to the jury room. under our system tl>e presumptl 


pn 


alone is enough to require a jury or other trier of the 
fact to acquit unless or urtil the jury or trier of the fact 
is convinced of guilt beyond a reasonable doubt. 

Now, the defendants, not being required to produce 
any evidence, also have in our system an absolute right 
guaranteed by the Constitution to decide in their own judg¬ 


ment with counsel whether or not they will take the witness 
stand. You are aware that the two defendants in tois j 

case have chosen not to take the witness stand. To 
preserve the right that I just referred to, you are in¬ 
structed that you must draw no inference of any kind from 
the fact that the defendants did not testify. That fact 
should play no part whatsoever in your deliberations. 

Now, I have talked about, counsel have talked 
about and you have heard alx ut the familiar principle. 
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the requirement of proof beyond reasonable doubt in crimina . 
cases in our courts and all jury instructions obviously 
need to contain for your guidance some instructions as to 
the meaning of that basic principle. Now, when we speak 
in this connection of a reasonable doubt we mean a doubt 
that is founded in reason, as the words indicate. We mean 
a doubt that takes its origin in your reason applied to the 
evidence or lack of evidence in the case before you. 

We mean a doubt that is substantii and not merely shadowy. 

We mean a doubt that arises through the exercise of your 
judgment and the use of your common sense and the use of 
your wisdom and experience, all directed to the record 
of evidence and the arguments that have been placed before 

you. 

When we speak of a reasonable doubt we don't mean 
an excuse to avoid the performance of an unpleasant duty. 

We don't mean a means or a pretext for extending sympathy 
to anyone or any defendant. A reasonable doubt in this 
setting is the kind of doubt that would cause a prudent persen 
to hesitate before taking action in some matter of importance 
to himself or herself. 

Putting that same thought in more words, if you, 
as all of you have been and as all of us have been, are 
faced in your own personal affairs with some important 
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decision and ii ,ou proceed to review ail the factors that 
have a bearing rationally on that decision, if you do 
that Objectively and with detachment and it at the end ot the- 
hind ot consideration you tlnd yourselt beset by uncertainty 
end unsure of your judgment, you would have what we try 
to identify here when we speak of a reasonable doubt. 

The converse of that same explanation is also 

true. It you had such an important decision to make and 

if you proceeded through the kind of review of the relevant j 

things that I have just described and if at the end of that 

d nto find yourself beset v;ith uncerta.inty and unsure 

of your judgment, then you would not have a reasonable 
doubt. 

When we speak of proof beyond a reasonable doubt 
we don't mean proof to a positive certainty or proof 

beyond any conceivable doubt whatsoever. if we meant that 
ti>en nobody in any criminal case could ever be convicted 
where there were issues of fact. 

Without being excessively philosophical, it is 
in the nature of Issues of fact and most clearly of issues 
of historical fact, things that happened in the past, ' 
that they cannot be proved to a positive, absolute cer¬ 
tainty, beyond any doubt whatever, so tl.at is not what we 
■"Oan by proof beyond a reasonable doubt. 
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In the end, to emphasize again what we do mean, 

I trust that the words I have given you here on this subject 
will convey to you the basic thought'that in a criminal case 
in our legal system the prosecution^ burden of proof is 
a very high one and that you may convict only if your minds 
in the end are free of any such uncertainty or reservation 
as I have undertaken to describe to you. 

t 

Now let me proceed towards the specific accusations 
and the specific problems presented by them for your consider 
ation. I guess I would ask you not to read the indictment, 
except as we go along I invite you to read it along with 
me, as we will do in installments, but until we reach 
those points, which I hope will be pretty soon, I guess 
the preferable course to use is to concentrate on the 
t.hings I am saying. I remind you that the indictment 
will be with you for your guidance not as evidence but 
as a statement of the accusations when you go to the jury 
room. 

We have a nine-count indictment in this case against 
throe defendants, not all named in all counts. The first 
count is a charge of conspiracy in which both the individual 
defendants and the defendant corporation are alleged to 
have been members along with others named or unnamed. 

Now, under our system, just to give you the format and 
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outline Of this indictment, a cdar.o of conspiracy is 

a separate and distinct criminai accusation from a charge 

of the crrme or offense which is alieged to have been the 
object or purpose of the conspiracy. 

The grst Of the crime of conspiracy, as I will be 
explaining more fully, is an unlawful combination or a,ree- 

-nt or understanding by two or more people to carry out 

some unlawful or criminal u- 

crrminal object. since the heart of the 

atter is that agreement or underaandino 

raanding, you could and yo-j 

n>ay m our system have a conspiracy, even though the 
Objective, the so-called substantive crime which is the 
9oal Of the conspiracy is never carried out. 

bet me illustrate that by a reference to a hind 
Of Charge or hinds of charges that have'no'thing to do with 
xs case and which I use only’for illustrative purposes, 
ou could have a conspiracy to commit murder or robbery or 

That is. you could have an agreement or understand! 
or more people to hill or rob somebody or burn 
oo^ething. rhe conspiracy in that situation, subject to 

b^teement or understanding and you could have a conspir;cy 
proved even though the substantive offense, as I have 

called it, the murder or the reWK 

or the robbery or the arson, was 

never carried out. 
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So those goals of a conspiracy, those illegal 
goals, I may from time to time refer to as substantive 
offenses to distinguish them from the combinctLon or under¬ 
standing alleged in this case, which is the crux, as I have 
said, of the first count, the charge of conspiracy. 

Now, since a conspiracy in this case and in most 
cases as alleged relates to substantive offenses and since 
the last eight counts of this particular indictment 
charge such substantive offenses, it is in the end a little 
clearer, I think, and simpler to begin these instructions 
with the substantive offenses, the last eight counts, and 
then come back to Count 1, the conspiracy charge,and I will 
proceed in that order. 

I will soon get to the substantive accusations, 
but let me say that these charges in this indictment, like 
all criminal charges in the federal court, are based on 
statutes, on laws enacted by the Congress. In connection 
with ..the Internal Revenue laws of the United States there 
are a number of criminal provisions designed to enforce the 
payment and collection of federal taxes. There is a 

general provision, the number of which none of us needs to 
remember, but it is Section 7201 of Title 26, which is our 
Internal Revenue Code, which declares it a crime for any 
person wilfully to attempt in a^ny manner to evade or defeat 
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any tax imposed under the Internal Revenue laws or to 
evade or defeat the payment thereof. 

Counts 2 through 5 of this indictment, four sub¬ 
stantive counts, charge the three defendants, the two 
individuals and the corporation with violations of that 
prohibition for each of the four years ended February 1967 
through February 1970. 

Now, there is another statute involved in this 
case, another provision of the Internal Revenue Code, which 
makes it a federal crime to make and subscribe and sign 
wilfully any false return under the Internal Revenue 
laws where a return is verified by a written declaration 
that it is made under the penalties of perjury and when the 
person making, subscribing, signing that return does not 


believe the return to be true and correct as to every 
material matter stated in it. 
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Counts 6 through 8 — three counts of this 
indictinent — charge the defendant Michael Paterno with 
having violated that false return statute, if I may call 
it that for shorthand, for the years ended 1967, 1968 and 
1969; that is, he is charged with a wilful filing of a 
false return for each of those years on behalf of the 
defendant corporation, Paterno & Sons, Inc. 

Count 9, the last count of the indictment, charges 
the defendant George Denti with a similar offense, a wilfully 
false return for the year ended February 1970 — again on 
behalf of the corporation. 

I am going to treat tiiose two groups of charges 
in sections, dealing first with Counts 2 to 5, the wilful 
attenpts to evade that are alleged here, and then consider 
Counts 6 through 9, the alleged false returns. 

In each of these instances — and then again when 
we come back to the charge of conspiracy, just to set the 
scene and introduce you to this subject, and perhaps help 
you set the problems more clearly in your mind, I am 
going to read to you the respective portions of the 
indictment, and depending on how your memory works and how 
your thought processes work you are invited to read them 
along or not, as you see fit. 


Let me start, then, with Cdunts 2 through 5, the 
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alleged „iuul to evade that he,t„ at the hotto. ot 

page 3 of the indictment. Those say: 

"The Grand Jury further charges: 
on or ahout the dates hereinafter set forth, in 
the southern oistriot of hew Vort. Paterno s Sons. fnc. a 
corporation. Michael Paterno, who was then the President of 
Paterno s Sons, Inc., and George Denti, who was then the 
Secretary-Treasurer of the said corporation, the defendants, 
unlawfully, wilfully and knowingly did attempt to evade and 
defeat and cause to be evaded and defeated a' large portion 
Of the corporate income tax due and owing by Paterno s Sons. 
Inc. to the united States of America for the said corpora¬ 
tion's fiscal year ending on the 28th day of February, Ig,-.,, 
29th day of February, 1968, 28th day of February, 1969, 

28th day Of February, 1970, respectively, by preparing and 
causing to be prepared, *d film, and causing to be filed 
With the internal Revenue Service, a false and fraudulent 
corporate income tax return for and on behalf of the said 
corporation, wherein it was stated that the said corpora- 

A. j ^ _ 


tion's taxable income for each respective fiscal year was 
the amount hereinafter set forth, and that the amount of 
income tax due and owing thereon was u.e amount hereinaft'er 
set forth. Whereas, as said defendants tl.en and there well 
knew, the said corporation's taxable Income for the 
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respective fiscal year was approximately the amount heroin- 
sfter set forth, upon which said taxable corporate income 
there was due and owing to the United States of America an 
income tax of the approximate amount hereinafter set forth:" 
— and I won't read the numbers, but the years I have 
already described them — they show what the government al¬ 
leges was the actual income reported and the actual tax ' ■ 

paid for each of the years as against what the government 
alleges was the higher amount of income properly to be 
reported, and the higher amount of tax allegedly due on 
those larger amounts of income. 

Now in'order to convict any defendant of the charges 
on any of these counts 2 through 5, the charges of wilful 
attempts to evade, the government is required to establish 
beyond a reasonable doubt each and every one of three 
essential elements -- and when I say "each and every one" 

I mean what that means in English; that is to say, if any 
one of these elements is not established beyond a reasonable 
doubt then tiie jury is required to acquit. 

The three essential elements are these. 

First, that for the particular year you are consider 
ing a substantial amount of federal income tax was due and 
owing from the defendant corporation, Paterno & Sons, Inc. 


Second, that the particular defendant you are 
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considering nt any given time made an attempt to evade or 
defeat that tax. 

Third, that the defendant made that attempt knowing! 
and wilfully. 

Now I am going to elaborate on this point and 
follow the sa.«e patent later on on each of those three 
essential elements. 

Going back to the first, I said that the government 
must prove that there was a tax due and owing,, that the 
defendant Paterno a Sons, Inc. had taxable income which 
that defendant, the defendants Michael Paterno and George 
Dcnti, failed to report on the corporate income tax re¬ 
turn, and that had they reported such income there would 

have been a substantial additional tax due and owing to 
the United States. 

NOW the government’s contention as to the amount 
of income reported and as to the actual income which the 
government claims was due, as to-the amouht of taxes 
reported, and as to the higher amounts of taxes allegedly 
due — those contentions are summarised in the schedules 
that were received in evidence as Exhibit 165 - the exhibit 
that I think Mr. Buchblnder placed before you. 

The core of the problem underlying the contentions 
in those schedules, and perhaps the core of the problem 
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underlying this indictment as a whole, is the allegedly 
overstated truck rental expenses for the corporation in the 
years in question. 

Now in this case, which is a criminal case and 
not a tax collection case, the government is not required 
to prove the actual amount of the overstated expenses 
to an exact mathematical certainty. It is sufficient in 
this regard but also necessary that the proof establish that 
a substantial portion of the corporate tax liability was 
evaded. 

Now what is "substantial" is a word that is also 
not of imprecise meaning to some degree; it is not measurable 
in exact numbers, and it varies from case to case. 

In a case like this, it is in part a function of 
comparing the amount of income reported with the amount j 

allegedly unreported; the amount of tax paid with the 
^unount allegedly not paid. 

Leaving you with this thought that it is not a 
concept measurable to the last dollars and cents, I will 
simply instruct you that if the government has proven 
beyond a reasonable doubt a deficiency for any particular 
year, either in the amount alleged or approximately the 
amount alleged, those amounts would, in the circumstances 
of this case, be such as to permit you to make a finding j 


25 
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that they were substantial. 

I move on to elaborate briefly on the second 
essencial element of this charge of wilful attempts to 
evade. That is a requirement of proof that there was 
an attempt to evade or defeat the tax for any or all of 
the particular years in question. 

You know by now that the allegation in the indict¬ 
ment on each of Counts 2, 3, 4 and 5 is that full corporate 
income tax returns were prepared and filed, and t}iat 
they were false specifically in that they overstated the 
amount of deductible expenses incurred by the corporation, 
and that as a result of that overstatement, by sub¬ 
tracting those allegedly inflated expenses the corporation's 
return understated the net or taxable income. 


25 
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Now, an attempt to evade within the meaning of 
these counts, 2 through 5, and the statute underlying them, 
may be established if it is shown that the defendant pre¬ 
pared or caused to be prepared a false return that was 
knowingly submitted to Internal Revenue Service. In order 
to file knowingly a false and fraudulent return in this 
sense, a defendant must know that he or the entity on 
behalf of which the return is being filed had income in 
the year or years in question, that the income was taxable, 
that the income was required to be reported under the law, 
and that he was attempting to evade.or defeat the tax on 
tliat amount of income or a substantial part of it by knowingl' 
and purposely failing to state the amount of net taxable 
income knowing it was his duty to report that full not amount 
I might say that in speaking here on these four 
counts and likewise later on the first count of things that 
must be shown to have been done knowingly and purposely 
before there may be a conviction, I am thinking obviously 
and speaking obviously of qualities of human behavior or 
a human status or condition, status of knowledge or 
cognition, and you will be aware that one of the three” 
defendants in this case is not a human but a corporation. 

I instruct you very simply on this, and you probably 
would infer in any event, that under the law for this kind 
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Of purpose the Knowledge of a corporation is the knowledge 
Of its responsible officials or agents and you win consider 
Whether the guilt of the corporation has been shown in 
light of that fairly familiar principle. 

Having that in mind and having in mind this central 
problem of knowledge throughout, I instruct you that the 
knowing and understanding preparation and submission 
to the internal Revenue Service of a false tax return 
« the kind of act that may be found by a jury to constitute 
an attempt under the statute to evade or defeat the tax. 

Further, l instruct you t!,at where such facts 
are established they may permit in light of all the evidence 
the finding of a wilful attempt to evade or defeat the 
tax. If the tax evasion motive plays any part in the 
knowing preparation of a false tax return, the offense 

-y be made out even if the conduct may or might have served 
other purposes than those related to tax. 

NOW, I stated to you, and I stress to you again, 
essential element which in some measure may overlap 
the one I have just been talking about but needs separate 
emphasis and additional elaboration because it is critical 
to the kind of accusation in tl>e case and critical to any 
possible finding of guilt on such an accusation. 

I speak of the element of knowledge and wilfulncss. 


I 
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No defendant could be convicted of a charge of this kind, 
the kind in Counts 2 through 5, unless he is shown to have 
acted within the meaning of the law, knowingly and v;il- 
fully. 

Here we refer to the critical matter of criminal 
intent and in this and in most cases there can't be 
a conviction of crime without a demonstration of that kind 
of intent. 

So, if you find that the defendants prepared or 
caused to be prepared or filed or caused to be filed false 
and fraudulent corporate income tax returns, but if you 
are not satisfied beyond a reasonable doubt that this was 
done knowingly and wilfully with an intent to evade tax, 
you would be required to return a verdict of not guilty 
on Counts 2 through 5. It becomes significant, therefore, 
for •/''u to have in mind the meaning of those words, 
knowingly and wilfully. 

Though the meaning is central, it is not especially 
complicated. It is not especially technical. In general, 
we say that a person for this kind of criminal law purpose 
acted knowingly and wilfully if he acted voluntarily and 
purposely, deliberately and intentionally with an under¬ 
standing of what he was doing and not as a result of mistake 

% 

or accident or negligence or ignorance. 






1870 


ncbr 


1812 




To establish this element, then, of knowledge 
and Wilfulness the government must have satisfied you 
heyond a reasonable doubt that the defendant acted in the 
fashion I have described with a specific intent of 

concealing the true taxes known by him to be due and Owing 
to the United States. 

Perhaps somewhat repetitiously, let me say, that 
a good faith misunderstanding of the liability for 
taxes is not a knowing and wilful attempt to evade or 
defeat taxes. There is no wilfulness of the requisite 
kind If all that happened is mistakes of law or mistakes 
of fact or mere miscalculation or bad judgment. a tax¬ 
payer, a defendant, acts in good faith if he believes that 

the returns filed truly reflect the income in the respective 
years tliat may be in question. 

The government, as I said, must prove more than 

nere negligence or carelessness or stupidty. it must 

prove with respect to any particular defendant that he 

knew what he was doing and wilfully did it intending to 

attempt to evade taxes. it must have been part at least 

of his conscious and deliberate purpose to engage in ' 

conduct designed to dofraiwi .... 

y to uerraud the government of the true 

tax due and owing. 

A consistent pattern of understatement of sub- 
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stantial amounts of income by a taxpayer or defendant is 
conduct of a kind that may allow an inference of wilful¬ 
ness and a wilful attempt to evade taxes. Since, as 
I shall be further expanding on this in a little while, 
this problem of state of mind, knowledge, wilfulness 
is one that must be solved in terms of circumstantial 
evidence. You will be looking at circumstances which is 
what circumstantial evidence refers to, in order to determine 
whether the requisite state of mind has been shown to have 


existed. A jury, a trier of fact, may infer wilfulness 
from varieties of kinds of behavior. In this setting 
the handling of normal transactions in an unusual or 
circuitous fashion, the use of large suras of currency 
when checks or the depositing of checks would be the normal 
and expected course of procedure, the keeping of false or 
fictitious records, such things, and any other kind of 
conduct, the likely or probable effect of which would be 
to mislead or conceal, may show the kind of wilfulness I 
have been discussing provided it is found that the conduct 
was designed to cheat and defraud the federal government of 
its revenue. 

I will have some general things later to say about 

the entire indictment, but let's move on to Counts 6 

\ 

through 9, and although these are in two sections in the 
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indictment, i think we 
of these instructions. 


1813a 

can treat them together for purposes 
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2 

These are, again speaking in shorthand for a 


3 

second, the false return accusations -- Counts 6 throu'Th 8, 


4 

naming defendnat Michael Paterno; Count 9 naming defendant 


5 

George Denti. 


6 

6 through 8 read as follows -- and you see they 


7 

start at the bottom of page 4; 


8 

"The Grand Jury further charges: 


9 

"On or about the dates hereinafter set forth, in 


10 

the Southern District of New York, Michael Paterno, the 


11 

defendant, who was then the President of Paterno & Sons, 


12 

Inc., unlawfully, wilfully and knowingly did make and cause 


13 

•o be made and subscribe the income tax return of the said 


14 

corporation for tlie said corporation's fiscal year ending on 


15 

the 28th day of February, 1967, 29th day of February, 1963, 


16 

and 28th day of February, 1969, respectively, which return 


17 

contained and was verified by a written declaration that it 


18 

was made unda-the penalties of perjury, and which he did 


19 

not believe to be true and correct as to certain material 


20 

matters, namely, the amount of the said corporation's equip¬ 


21 

ment rentals deductions and equipment repair deductions 


22 

entered therein, in that, as he then and there well knew. 


23 

the said corporation's equipment rentals deductions and 


24 

equipment repair deductions were less than the respective 

i 

25 

entered amounts:" — 
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And then it goes on to enumerate the years, the 
amounts reported, the amounts of the alleged overstatements, 
and the type of expense in each instance. 

Now Count 9 is against George Denti. It is, with 
respective changes in facts and circumstances, identical 
in its essential elements with Counts 6 through 8, and 
it relates to the fiscal year ended February 1970 for whicli, 
as appears to be undisputed, Mr. Denti signed the corpor¬ 
ate tax return. 

So without reading that,I say we can treat all 
four of these together for purposes of conveying to you 
the legal rules that govern. 

Again, the requirements of proof placed upon the 
government may be analyzed in terms of so-called essential 
elements, and here I instruct you that with respect to 
Counts 6 through 9, before there could be a conviction on 
any of them, the government must have satisfied you beyond 
a reasonable doubt on each of every one of the essential 
elements. They are as follows: 

First, that the return in question was signed by 
the defendant in question. 

Second, that the return contained or was verified 



25 


by written declaration that it was made under penalty of 
perjury. 
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Third, that the maker, the defendant, did not 


believe the return to be true and correct as to every 
material matter. 

Four, that the maker acted knowingly and wilfully 
at the time he made and signed the return. 

Now you will note that in the listing of the four 
essential elements here under Counts 6 through 9 there 
is not any reference to income tax evasion as such. We 
are dealing here with a different statute. This statute 
is designed to insure that the government is provided with 
accurate and complete information on returns and statoraentr. 
in connection with the revenue laws. j 

For that reason I instruct you that here you do not ' 
specifically concern yourself, as you would and must under ' 

I 

Counts 2 through 5, with tax evasion as such; I also instrurje 

I 

you that in the four elements I have listed it is not an 

essential element of this offense that the government be ! 

•I 

shown to have relied on the particular false statements in j 
question. | 

Now with tliat, let me proceed in the standard way j 
and go back again to elaborate more or less briefly on 
each of the four essential elements involved in Counts 6 


through 9. 


First, as I said, is the requirement of proof 


I 
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that the particular defendant in question siqned the 
particular return in question — that is, Michael Paterno 
for the years 1966 through 1968: George Denti for the year 

1969 - all of those years ending, as I recall, i„ February 
of the following year. 

Now as to that, the returns are in evidence, and 
I believe, subject to your controlling recollection, there- 
is no serious question in the case on this subject. it 
seems, I think, to be undisputed that Michael Paterno signed 
the first three returns and George Denti the last. 

Nevertheless, I tell you that that fact of signing 
is an essential element.’ You must be satisfied on it 
beyond a reasonable doubt before you could convict on 
any of these four counts, 6 through 9. 

The second essential element, as I said, is the 
requirement of proof that the return contained or was j 

verified by a written declaration that it was made under 
penalty of perjury. Here again I think we are not in 
the area of any crucial dispute. 

The returns, I believe, contain such a legend that 
they are made under penalties of perjury; but again I - 
instruct you that you must be satisfied of this and 
may not convict unless you are, because it is an essential 
element of the offense with which we are dealing. 
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We move to more sharply disputed things when we 
get to the third and fourth elements. 

The third element, as I said, is the requirement 
of proof that the maker, the person who signed the return, 
believed or knew that the return was not true and correct 
to every material matter. 

By "true and correct" we mean accurate and complete. 

By a "material matter" in this setting in this 
case, we mean the correct statement of the kinds of expenses 
with which the case and the indictment are concerned; and 
we mean, of course, an amount in each instance that can 
fairly be deemed to have been substantial and not trivial 
or insignificant in the circumstances of the case. 

An important issue here, as elsewhere,is whether 
the defendants overstated the actual expenses incurred 
by the corporation, by causing checks to be made and 
cashed and shown as deductions for trucking services when 

I 

those trucking services were not performed for or on 
behalf of the corporate defendant. 

Again I spoke of the necessity, in order to show 
that these things are material, that the amounts involved 
be substantial. Again I say that we are not coheerneJ 
with whether the amounts have been proved to dollars and 


cents 
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We are concerned with whether the amounts proved 

by the evidence have been shown to have been large enough 
in terms that I have already touched on in talking of 
Counts 2 through 5, so that they may be deemed to have 
been substantial in the circumstances of this case. 

I remind you of what I said earlier and again 
I instruct you that the amounts alleged in the indictment 
under these counts, if they aroproved or if they are 
approximately proved, are sufficient to qualify as sub¬ 
stantial and to permit you to find substantiality in the 
circumstances of this case and would permit you, in your 
judgment, to determine that these matters were material. 

Of course, as I have defined this third essential 
element, a finding that these numbers involve material 
misstatement of fact would not be sufficient by any means 
to make out the offense in Counts 6 through 9. As I have 
said, and as I repeat, the heart of the offense is that 
the particular defendant must have known that the statomentr 
were false and must have wilfully made them anyhow. 

Again,more or less tracking things that are in¬ 
volved in the earlier counts, 2 through 5, let me instruct 
you, and this is important, that if a defendant signs 
a return in good faith and believes it to be true, he 
has not committed any crime under the federal income tax 
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laws. 

In such a case, even if the return is in fact 
incorrect or inaccurate, the defendant may be laboring 
under a mistake or may have accidentally or carelessly 
caused an error to be made, but would not be guilty of the 
kind of criminal misconduct with the kind of criminal 
knowledge that concerns us throughout this case. 

So, a key question in Counts 6 through 9 is what 
the particular defendant himself knew or believed with 
respect to whether the return being filed for the corpor¬ 
ation was true or false, and this occurring once again, 
but requiring emphasis and understanding once again, 
directs you to look once more at a question concerning 
the state of a defendant's mind. 

I have touched on this, but let me expand on 
it; You will note that in considering the state of someone's 
mind you are called upon to decide a fact, because it is 
a fact. \Jhile it is a fact it is, as you also know, not 

I 

the kind of fact on which we normally have so-called direct 
evidence. We can't look at a person's mind and by our 
senses perceive what he does or doesn’t know, what he 
intends or doesn't intend. 

In that sense we don't have direct perceptual 
evidence, so outside the courthpuse as well as inside the 
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courthouse, when we are concerned to know or make a judg¬ 
ment about the state of someone's mind we are in the habit 
of relying on so-called circumstantial evidence. We 


look at a person's situation. We consider his status. 

We consider his character. We consider whatever we can 
know about the opportunities he has had to learn about 
the things that may be in question. We consider what 
ability he had to observe and understand the events with 
which we are concerned. We consider what he may have said 
or done at the times in which we are interested. We consider 
all the facts surrounding his behavior and from that we 
make a judgment about what he knows or knew or what he 
intends or intended at the particular time in question, 
and that will be the nature of your inquiry here. 

You will consider these defendants in the setting 
in which the evidence presents them to you. You will 
consider specifically what they knev/ or may have known 
or have been proved by the evidence to have known about 
the situation respecting truckers and trucking services. 

Considering all the circumstances, you will 
be determining together whether from tlie evidence you “ 
nave heard it had been proved beyond a reasonable doubt 
that the five truckers about wliom you have hoard so much 
were non-existent; whether the expenses attributed to 1 
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those five truckers were never in fact paid; whether, as 
the government contends, it has shown beyond a reasonable 
doubt that such trucking expenses indicated in connection 
with those five names were never in fact incurred by the 
corporation or paid for such trucking services to anyone. 

Now, in stating to you the fourth essential element 
under Counts 6 through 9, I again overlapped things that 
I have just been talking about, but we set it out separately 
to make sure that it's given its full weight and significance 
in the jury's deliberations. I stated that a defendant 
under this kind of false return accusation may not 
be convicted unless he is shown to have acted knowj.ngly 
and wilfully. 

Now, I instructed you on those key words earlier 
and what I said in talking of Counts 2 through 5 is 
applicable again here. In the specific context of these 
four counts, the false return counts, I instruct you that 
tne subscribing of a false return prohibited by the statute 
may be found to be knowing and wilful if it is found to 
nave been done voluntarily, deliberately, purposely with 
a specific intent to sign a return that was not true and 
correct when the signer knew and believed that it was not 
true and correct, and if this was done for the purpose of 
concealing from the government true facts, material 
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facts relating to tax liability, this element of knowledge 
ana wilfulness, as I say, could be found by you to have 
been established. 

I remind you again that here, as throughout this 
case, under the criminal tax laws a person must be shown 
to have acted wilfully before he may be found to have 
committed tiiis kind of crime. Nobody may be convicted 
for innocent mistakes, stupidity ,carelessness, negligence. 
It is not sufficient for the government to show the .-eturn 
was prepared hastily or recklessly, whether or not tnat 
is conduct of which we would generally approve. 

In deciding whether there has boon a criminal 
violation there must be proof beyond a reasonable doubt 
of knowledge and wilfulness. 

So, as I have instructed you earlier, you will 
consider all the evidence you have heard of the activities 
that have been described here and decide whether the 
government indeed through all of Counts 6 through 9 has 
shown that the defendant acted knowingly and wilfully 
in the sense that he acted deliberately, purposely, 
understandingly with the kind of specific intent to rniilead 
that I have been talking about. 


24 


If you find such proof and if^you find the 
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through 9. 

If you do not, you must acquit. 

Does anybody besides me need a break? I can do 
without it. 

I think we are somewhat more than halfway through, 
and since we are going to go into your normal lunch hour 
I would just as soon proceed, if you are in shape to have 
me do that. 

Does anybody wenat a recess? 

JUROR NO. 3: Yes, I would like a recess. 

THE COURT: All right, take five minutes and then 
we will resume. I am about to go back and charge yru on 
the conspiracy count. 

(\i?hereupon, the jury left the courtroom.) 

THE COURT: When we finish the charge, what is 

your preference? Do you want to give the jury another 
recess or would it be convenient to come to the side bar 
to take any exceptions? 

MR. BRILL: I think it would be an imposition -- 

we can do that later. Judge. 

THE COURT: All right. Let me simply arrange 
it so that none of you will be under fire to ask whecher 
anybody wants another recess, and if so, raise your hand 
or indicate it; if not, we will do it at the side bar. 
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I MR. BRILL; Yes, thank you. 

(Short recess.) 

(Jury present.) 

THE COURT; All right. 

We go back mw to the conspiracy charge which is 
Count 1 Of the indictment. I am going to read this to 

you, too. I will read it in two installments. l am 
going to read first up to a point on the second page 
where there Is a heading "overt Acts," and I will stop 
there and read some or all of the rest later on, for 
reasons that I hope will be clear in a couple of minutes. 

Count 1 says I "The grand jury charges: 

^ on or siDout Msrch i Q£:r j 

narcn JO, 1965 and continuing 

thereafter up to the date of the filing of this indictment, 

in the southern District of New York and elsewhere, Michael ^ 

Paterno, George Deni, and Paterno a Sons, Inc., the defendant! 

herein, unlawfully, wilfully and knowingly did combine, 

conferate and agree together and with each other, and with 

other persons to the Grand Jury unknown, to commit offenses 

against the united states, to wit, to violate Title 26,' 

United States Code, Section 7201. 

2. It was part of said conspiracy that said 
defendants and co-conspirators would wilfully attempt to 
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evade anu defeat a xarge part of tae income taxes to be due 
and owing to the United States of America by tiie defendant 
Paterno & Sons, Inc. for the fiscal years ending 
February 2Q, iyo6, February 2b, 1967, February 29, i96b, 
P’ebruary 28, 1969, and February 2b, 1970 . 

"3. At all times mentioneu in this indictment 
Michael Paterno was the President of Paterno & Sons, Inc., 
and at all times mentioned in this indictment Georg(» Denti 
was an officer and employee of Paterno & Sons, Inc. 

"4. Among the means whereby said defendants would 
carry out the said conspiracy were ttie following: 

"(a) The defendant riicha'’! ’’Ttorno would sign 
corporate cnecks cf Paterno & Sons, Inc. as maker payable 
to fictitious payees. 

"(b) From time to time the defendant George 
Denti would enaorse corporate checks in the names of 
fictitious payees and would also authorize bank ofCcials 
to approve the cashing of corporate checks wliich were maiie 
payable to fictitious payees. 

"(c) The defendants Michael Paterno, George Denti, 
and Paterno & Son, Inc. would ur»lawfully, wilfully, and 
knowingly atteiapt to evade and defeat and cause to be evaded 
and defeated a large portion of the corporate income tax 


due and owing by said corporation by preparing and causing 
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to be prepared false and fraudulent income tax returns for 
and on benalf of said corporation, wherein checks made 
payable to fictitious payees were deducted as business 
expenses, whereas the defendants then and there well knew no 
such expenses had been incurred." 

Once again the burden of the government, before 

» 

tiiere could be a conviction, is to prove each and every 
one of the essential elements -- and again there are 
three such elements with respect to this conspiracy charge. 

First, that the conspiracy, the kind of conspiracy 
charged in this count actually existed. 

Second, that the particular defendant you are 
considering — and you must consider each defendant 
separately for this and other purposes -- became a 
participant in or a member of that conspiracy. 

Third, that one of the conspirators, knowingly 
committed at least one of the overt acts sets forth in 
the indictment at or about the time alleged. 

And, by the way, when I stated that second 
essential element, it cannot hurt to go,back and say that 
membership in a conspiracy must happen knowingly and 
wilfully, to use those familiar words, before it may be 
found to have existed. 


25 


Again I am going to elaborate on those essential 





1887 a 


mkbr 1828 

elements. 

As to the first, it requires proof that the con¬ 
spiracy described in the indictioent existed. 

I have to expand a little on the meaning of the 
word "conspiracy” for this purpose — repeating some 
things I said earlier, perhaps. 

A conspiracy is defi.ned in this and most settings 
as a combination or agreement of two or more persons by 
concerted action, by acting together, to accomplish some 
criminal or unlawful purpose. 

As I told you before, it is the unlawful combination 
or agreement to violate the law that is the gist of this 
crime of conspiracy. 

It is often said that a conspiracy is a kind of 
partnership in crime, in which each conspirator member 
becomes the agent of each other member, but it is not 
necessary, although \iB use words like "agreement" and 
"partnership" that the government, the prosecution, 
prove a formal contract or agreement, or a formal partner¬ 
ship in the usual, normal, lawful senses of those words. 

Your common sense will tell you that if people entered into 
a criminal agreement or understanding it is likely to be 
informal. Much is left to tacit or casually or informally 
expressed understandings rather than formal and legal 


! 
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sounding kinds of engagements. 

I told you earlier that the essence of the crime 

here is the unlawful agreement, and that a conspiracy 
may be found to have existed even if its goal or 
object, the unlawful substantive goal, was never carried 

out. 

At the sane time, evidence in any particular 
case that the purpose was carried out, that the substantive 
offense was committed, may be considered by the jury 
as some evidence that the alleged conspiracy actually 


existed. 
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Now, the task of a jury in a conspiracy case, 
your task in this case, is to take all the evidence as 
a whole and dealing it as a whole reach a judgment whether 
the proof establishes beyond a reasonable doubt that the 
alleged conspirators agreed, expressly or tacitly, to 
pursue the unlawful objects alleged in the indictment. 

Specifically, you are to decide whether the 
evidence establishes an understanding or agreement, express 
or tacit, having the specific purpose and intent to evade 
or defeat income taxes due or owing from the defendant 
organization and employing as a central means toward that 
goal the reporting of substantial amounts of trucking 
expenses not actually paid but recorded in books and 
records and checks as having been paid to truckers that 
did not in fact actually exist. 

If you are convinced that there was a conspiracy 
of this kind in existence, the precise period of its 
existence is not a critical factor for you to worry about. 
To amplify that, you will note again if you reread it, 
and you may huve noted it when I read it, that the period 
charged in the indictment following a form of the drafting 
of indictments alleges a conspiracy that ran from March 30, 
1965 up to the date of the filing of the indictment in tliis 
court, which was May 3, 1973, and all I have said about 
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duration at this point, all. you need to know, is that the 
government is not required to prove that the conspiracy 
lasted or existed throughout that period of years. It is 
sufficient on this question of duration if the government 
has proved such a conspiracy existed for at least some 
time within that period of years. 

Now, if you don't find beyond a reasonable doubt 
that there was the kind of conspiracy charged, your 
task is ended on Count 1 and you must acquit. 

If, on the other hand, you find there was a con¬ 
spiracy you move on to what I described as the second 
essential element. You reach the question of whetiier 
the defendants on trial knowingly and wilfully became 
participants in that conspiracy. 

As I said before, this element of membership or 
participation must be considered with specific and in¬ 
dividual and separate reference to each of these specific 
and separate defendants on trial before you. In this 
respect, as in substantially all others in our system, 
guilt is a personal and individual matter. We don't 
follow doctrines of guilt by association. 

So, the participation of anybody in a conspiracy, 
if it is to be found, must be found by evidence as to that 
person's own words and actions and conduct considered in 
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the light or in connection with pertinent words and 
actions and conduct of other people. 

You will understand, of course, that in most 
settings the statements or conduct of any individual are 
liable to take on meaning and significance from the 
related statements or conduct of other people, and so you 
will follow that common sense understanding in this case; 


that is, while it is your task to determine guilt or 
innocence individually, you may and you undoubtedly will 
want to consider the behavior of the defendants before you 
in connection with the behavior of other people to the 
extent that any such connections are established by the 
evidence to your satisfaction. 

Then approaching the ultimate question of membership 
or non-membership, you may decide whether the government has 
proved this second essential element on the basis of all 
the evidence that has been placed before you. 

I told you that in order to be held to have 
become a member of a conspiracy a defendant must be shown 
to have acted knowingly and wilfully and I have talked 
a lot about the meaning of those words. Knowing and wilful 
behavior must be voluntary, intentional, purposeful, 
deliberate, not accidental or careless or mistaken. You 
will recall t»ie things that I have said on this subject. 
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• -LO Jo 

You will apply them hero in connection with tlie conspiracy 
charge. 

More specifically, to find that a defendant 
became a me.aber of this conspiracy you find that he knew 
its unlawful purpose or purposes and knowingly associated 
himself with them. The government must establish in this 
respect that a defendant entered into this conspiracy 
aware of its basic nature and with a specific criminal 
intent, namely, the intent to attempt to evade or defeat 
taxes owed by the defendant corporation. 

Mere association in business or other things 
with one or more conspirators or presence with one or 

more people engaged in a conspiratorial activity does not 
make a per,,on a member of that conspiracy. 

Knowledge that other people are conspiring does 
not make a member. What is necessary is both knowledge 
and criminal association. The defendant, to be found to 
have been a mamber, must have associated himself, however 
informally, with the scheme or plan knowing its purposes 

and intending himself to act in some way to accomplish 
those criminal purposes. 

If you are persuaded of this beyond a reasonable 
doubt With respect to either defendant, you may find that j 

he was a member of the conspiracy. if y6u are not, you 
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may not so find and you must acquit. 

Now, the third and last essential element under 
the conspiracy charge is the requirement or proof that 
some member of the conspiracy, not necessarily the 
particular defendant you are considering, committed during 
the conspiracy and for its furtherance at least one of the 
overt acts alleged in the indictment, and that brings us 
to the part I didn't read and I will spare you a complete 
reading of it, but you will see that starting on page 2 
and running over to page 3 there are alleged 10 so-called 
overt acts numbered here: 

"1. On or about February 20, 1967 George 
Oenti, endorsed ii the name of Thomas Tuccella, Paterno & 
Sons, Inc. check #9849, in the amount of $3,468.60, payable 
to Thomas Tuccella. 

"2. On or about February 20, 1967 Michael 
Paterno, signed as maker, Paterno & Sons, Inc. check 
#9849, in the amount of $3,468.60, payable to Thomas 
Tuccella." 

And so on, acts numbered 3 through 10. 

Let me just say about these that under our law 
the proof of at least one overt act is made almost always 
and in this case an essential clement of a conspiracy 
charge on the premise that mere talk should not in itself 
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be maue criminal. The assumption here is that people 

■night talk together about committing some kind of ille,al 

behavior. The principle is that unless they then take 

at least some step to carry out the crime, they should 

not be held to have co^nitted the crime of conspiracy, and 

so the law reguires. in addition to the first two elements. 

the conspiracy and membership, proof of at least one overt 

act. The overt act does not have to be something in 

Illegal — signing a check, endorsing a check and 

all or most of the other things in these 10 - perhaps all 

of them, I have not rechecked - are in isolation, by 

themselves, non-criminal kinds of conduct. The requirement 

Of proof here is that one of these things be found to have 

been an act done in the course of and in furtherance of the 

alleged conspiracy. if that is established and the other 

two elements are established, you may find thih ! 

» ywu may iind that tne governnen^ 

has proved the conspiracy charged in Count 1. 

NOW, 1 have a fair amount of additional things 
to say to you, but I have concluded at this point the 
outlining of the offenses and the specific essential 
elements under each of the groups of charges in this case. 

1 want to make some further remarks now, some relatively 
brief ones, about one or two aspects of the evidence and 
then some things about the nature and quality of your duties 


I 

I 
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in your deliberations. 

You heard summationsvestorday and today. You heard 
ar 9 uinents about what you should or should not find. 

Obviously you considered those arguments. Arguments are 
not evidence, they are efforts to persuade you and to focus 
you on the evidence and to cause you by rational argumentation 
to be led tOvne or another judgment about the facts. 

In any event, I am not going to add another 
summation or anything like another summation, and I am 
sure you will be glad to hear that. I do want to touch 
briefly, because it seems to me appropriate and necessary, 
on one or two aspects of the evidence and tell you r.omo 
things in connection with that. I want to say a very 
few words — I have already said some during the course of 
tne summations -- about the subject of character evidence. 

In a criminal case in our system a defendant is permitted 
and entitled to call in his defense so-called character 
witnesses. These are witnesses who may testify as 
witnesses testified here for both of the individual 
defendants as to the reputation of the defendant tor 
honesty, integrity, veracity. Such evidence of 

reputation which is, strictly speaking, all that the witness 
is allowed to give and not his own opinion even on that, 
such evidence of reputation is evidence from which a jury 
may infer things about the character of the defendant. 
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essential elements, and 1 placed before you the several 
essential elements which must all bo established with 
respect to any given count before there can be a conviction. 
I stress to you that you must together keep all of those 
instructions and requirements in mind, and that you may 
not convict unless all essential elements are proved with 
respect to any given charge. 

I add, nevertheless, subject to your sovereign 
judgment, which I stress once again, it may be that you 
will be led to conclude from tlie evidence and the argument 
that a critical question in this case is whether the 
five truckers, about whom you have heard, were real or 
fictitious. I emphasize that this is not the whole 
of the case. At the same time I suggest that it may 

result in your judgment that this is close to the crux of 
the case. 

To summarize, then, in a very few words — and I do 
not mean to give you a complete account on either side — 
the government's contentions, as I am sure you know by now, 
are that the five truckers — Aurrichio, Catenzaro, 
and so on -- did not in fact exist; that the defendants in 
this case knew there were no such truckers; that the 
defendants arranged to have invoices created and checks 
paid to those five fictitious truckers as purported expenses 
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deductible by the corporation, and that these alleged ex¬ 
penses were then deducted from the corporation's income on 
the tax returns, notwithstanding that the defendants knew 
that the expenses had not been incurred and were fictitious. 

I have emphasized earlier, and I emphasize again, 
that the question of defendants' knowledge with respect 
to this central problem is, of course, crucial throughout 
the case. 

Let me stress that once again. Let me remind you 
that the non-existence of any or all of those five truckers 
would not, in itself, justify convictions in this case. j 

> I 

So, for exaraple, if you find that those five did 
not exist, but if you also find that the defendants, or 
either of them, did not know of this non-existence, or 
to put it just for a moment positively, if you find that the 
defendants believed these truckers existed and that the 
checks were issued to them for services actually rendered to 
Paterno & Sons, Inc., then you must acquit the defendants 
inasmuch as they would not in such circumstances have the 

I 

knowledge or the specific intent required under the law 
to commit the crimes charged in this case. 

And remember that here, as throughout, the 
burden of proof is on the government. The government must 
prove beyond a reasonable doubt that the defendants had j 
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the kind of guilty knowledge they are alleged to have had 
on the siabjects in question, and specifically on the non¬ 
existence of these truckers, and the illegality of the 
deductions taken and attributable to them. But since 
the essence of the charge is related ultimately to defeating 
the tax laws, to tax evasion or attempted tax evasion in 
one way or another, the defendants could not be convicted 
here unless the truck rental deductions they took were in 
fact false and intended to be false. 

Thus, if you find that the payments which the 
government claims are fictitious, were actually made, and 
were actually made for truck rental services, and were 
actually made in the good faith belief that these wore 
proper deductions, you could not convict any of the defendant^. 

To repeat, if the government has not proved beyond 
a reasonable doubt that the defendants were not acting on 
such good faith belief in the validty of these truckers, 
you would be required to return a verdict of not guilty. 

Now, in focusing on what I have suggested, 
may, in your judgment, be that central area of the case, 
you are obliged to review, and you will review, all of the 
evidence and all of the arguments you have heard on both 
sides. 

I 

I told you that I do not mean to make an additionol 
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review o. anythin, app.oacMn, a iuU review .eyon. wKat i 

you nave hear. i„ rhe suu^ationa a„. what .ou wiii coiiectivji, 

be deiiheratia, c„ together, hut stately to start your 

thinhing. Which Will be cot^encing before too long, i 

remind you at least of so.e of the contentions and so.e of ' 

the factual claims on both sides of that central issue of 
dispute. 

The governnent relies on i 

J-ies on Its evidence that the 

five truckers were searohcs,^ ^ 

wcte searched for and founrf 

round to be non-existent; 

that there were no such people at the addresses shown in the 
defendant corporation's records, and that at least 1 - j 

several instances there were no such addresses at all. 

The government invokes similar evidence as to 

Phone numbers. It points out that «,ere were no records i 

OT any such people in the places where records might be i 

expected to exist, although conceitedly they would not 
necessarily exist in the case of every real person - 

records in places that are public agencies of one kind I 

or another, about which you have heard. 

The government relies on its contention that the 
defendant corporation's business records, despite the ' 
apparent non-existence of these five truckers, contained 

invoices that purported to come from them, and checks that i 
purported to have been paid to them. ' j 
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It has been argued that when the government came to 


audit the corporation's returns, the substantial portion 


of trucking expenses here in question was explained on 


behalf of the company in terms of these five alleged 


t]^\jckers, and in terms of records asserted to relate to 


them. 


The government relies on evidence alleged to 


show that Mr. Denti signed as endorser some of the checks 


in question, and evidence that Mr. Paterno would never sign 


corporate checks without support data, and that the checks 


for these five allegedly non-existent truckers were signed 


by Mr. Paterno in the absence of such data or materials. 
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In response to these contentions by the government, 
the defendants argue that the non-existence of all or 
any of these truckers has not been proved beyond a reason¬ 
able doubt. They urge that the government, which has 
the burden of proof, has not demonstrated that all or some 
of the truckers did not actually exist. They argue that 
the evidence placed before you, including the absence of 
records or addresses or other indications is not sufficient 
to negate the existence of one or more of those truckers. 

Secondly, the defendants argue, even if those 
five truckers are found by you to have been non-existent, 
the defendants cannot be convicted because they have not 
been shown to have known or believed that those people v/ere 
fictitious or imaginary. They say that the government 
has not established that they, the defendants, did not 
intend to pay in good faith to these five named people the 
moneys in question for trucking services and that they did 
not believe in good faith that such trucking services 
had been rendered to Paterno & Sons, Inc. 

Finally the defendants argue that even if the 
truckers were non-existent and even if they may have 
known those truckers were non-existent, the government 
has not proved beyond a reasonable doubt that these 
truck rental expenses in approximately the amount in 







i 

1903 a 

mcbr 1844 

question were not paid to some truck renters for expenses j 
of this nature, and on this basis the defendants urge 
that they cannot be convicted for attempted evasion of 
taxes or false statements of business expenses or conspiracy 
to commit any violations of this nature. 

The defendants have argued in this connection 
that the bills, the invoices that are in the exhibits 
numbered, with some omissions, 1-A to 47-A were in fact 
paid — those amounts were in fact paid for required 
trucking services rendered to Paterno & Sons, Incorporated. 

Now, as I have said, but as I think I must 
emphasize, in giving you that account of the respective 
contentions I have just touched for you in very brief 
terms on a portion of the arguments on both sides concerning 
this subject. I simply remind you of the important point, 
but for the last time, that it is your responsibility to 
consider all the evidence and all the arguments in under¬ 
taking to reach the serious decisions that you will be 
called upon to make. 

Nov, let me talk to you a little bit about another 
standard subject of jury charges, the subject of credibility. 
You have heard a fair number of witnesses. I have told 
you, all of us have told you that your solemn responsibility 
is to seek the truth. In seeking the truth you obviously 
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must make critical determinations about the witnesses you 
have heard and how far you can rely on each of them for 
an accurate account of the events about which they purport 
ed to tell you and that in many words is what lawyers and 
other people call the subject of credibility. It is 
not a technical-legal subject. Lawyers and judges don't 
have any special training for the determination of 
credibility. Our system assumes that a preferred way to 
answer such questions is to bring to the courtroom adult 
citizens like you to have them address their collective 
wisdom and judgment and experience to an appraisal of the 
witnesses and in tiiat fashion to have tiiese key problems 
of credibility fairly and justly resolved and you will 
undoubtedly be doing that kind of thing in the jury room. 

You will be asking yourselves as you review the 
evidence how each of these witnesses impressed you. 

Did the witness appear to be truthful, candid, frank, 
forthcoming and forthright in his or her testimony, or 
did the witness seem evasive or reluctant or shifty or sus¬ 
pect in some way or other? 

Did the witness appear to know what he or she was 
talking about and, very properly, did the witness appear 
to intend to give you accurately and fully an account of 
that knowledge? Was the witness consistent or self- 
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contradictory? How did the cross examination compare 
with the direct? You will ask yourselves this kind of 

I 

I 

thing and other things in assessing credibility. 

j 

If it is your judgment that any witness has been 
discredited to any degree^ it is part of your sovereign 
authority and responsibility to give to the testimony of 
that witness such credit, if any, as your judgment dictates. 

If any witness in your judgment has wilfully 
testified falsely on any material fact, it is within your 
to disregard that witness' testimony entirely or 
to give it such weight and credence as your judgment 
indicates it merits in assisting you on your search for 
the truth. 

You will remember, I'm sure, that no witness in 
our courts is entitled to any more or less authority 
because of his status or the status of the party that 
calls him. Specifically in a criminal case you will 
understand that because a witness is a government employee 
or is called by the government, he is not entitled to more 
weight or credence on that count. He is not entitled 
in advance to be discredited or given less weight on that 
basis. £ach witness comes before you as a separate and 
equal individual until you have made your judgment about 
him and her as an individual and made your important 








. T 



8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 



1906 G 

mcbr 1847 

determinations as to credibility, and all that is simply 
a reflection of the basic principle we strive for, that 
all parties, public or private, government or non-government, 
come as equals to the courtroom. 

Your task will be — and I keep saying it because 
it is correct that you are sovereign on this — to determine 
whether the defendants are guilty or not guilty on all 
or any of the charges against them. 

In performing that task you must not permit yourself 
to be diverted by speculation or guesses or imaginings 
about punishment or possible punishment. If any one 
defenuant is found guilty in our courts tlie question 
of sentence or possible sentence, if any,is one to be 
decided later on considerations that go beyond the trial 
record by the trial judge. 

Just as the prime and basic question of guilt or 
innocence is for yu, the question of sentencing, if it is 
ever reached, is for me, so, as I say, you will not be 
diverted by speculation oi guesses or hunches on that 
subject, if it should ever be reached in this case. 

When you go to the jury room, which I guess will 
be after lunch now, you will have in mind that there are 
12 of you, or there will be, and that the purpose of that 
ancient 12 member institution is the obvious one of having 


4 
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2 

you iTssson together. Thsit ineens thet eech of you will 


3 

feel entitled and obliged to contribute your own opinion, 


4 

your own wisdom to the collective deliberations. Each 


5 

of you will at the same time, by the same token, be prepared 


6 

to listen courteously and rationally to the views of your 


7 

fellow jurors. 


8 

If you have an opinion at some stage that you are lak 

er 

9 

persuaded rationally was wrong, you won't hesitate to change 


10 

it in good conscience. If you have an opinion that you 


11 

hold rationally and in good conscience you will not change 


12 

it merely because at some particular point you are outnumberec 

1 

13 

or outvoted. 


14 

On every count,’ in order to return any verdict. 


15 

I think you all know, but I remind you, you must be unani- 


16 

mous. Nevertheless, the unanimous verdict cf a jury must 


17 

reflect in the end the individual, rational determinations 


18 

of each individual member of that jury exercising his judg¬ 


19 

ment and following the dictates of his cautions. 


20 

If you find during your deliberations that you need 


21 

to hear again any of the testimony, send us a note through 


22 

Mr. Soto. We will find it as promptly as possible and have 


23 

it read to you. If you need any exhibits, beyond the few tha 

t 

24 

I happened to mention during the course of discussion that 


25 

you should take with you, send us a note about that and 
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they will be gathered together and sent in to you. If you 
need to hear any of these instructions, which have been j 

longer than any of us would have wished, but necessarily so, 
if you need to hear that again, send a note about that 
and we will help you in whatever way we can. 

I remind you that you must make separate 
determinations as to each separate accusation against each 

separate and individual defendant. 

The corporation and each of the individuals, 

Mr. Paterno and Mr. Denti, are named in Counts 1 to 5. 

Michael Paterno is named in Counts 6 to 8; George Denti 

is named Count 9. 

Each of these named defendants with respect to 
each accusation calls for a separate decision, and if an 
when you have a verdict youwill be asked to deliver it in Lha 
way, separately for each, in the open courtroom to your 
foreman, Mr. Soto. 

If in the course of your deliberations you have 
occasion to send us a note and you are at that point 
divided in your vote, do not report to us the score. 

Don't tell us how the division stands. That is a private 
matter for your deliberations and not one on which we need 

to intrude or are entitled to intrude. 

Now delaying still further our taking leave of 
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our four alternate jurors and letting the twelve of you 
go to lunch, let me see if I need some additional things 
from counsel in the way of exceptions or additions. 

Gentlemen? 

(At the side bar.) ^ 

THE COURT; All right, who is first? 

MR. BRILL; Age before beauty I 

THE COURT; Okay, Mr. Rosenthal. 

MR. ROSENTHAL; Mr. Brill — I will have to 
preface this by saying that Mr. Brill tells me I am wrong, 
and it's quite possible I am but I want to be at least 
safe in this statement. The conspiracy count reads 
from 1965 to 1970. 

THE COURT; 1973, isn't it? 

MR. BRILL; No, 1970.. 

THE COURT; Up to the date of the filing, isn't 

it? 

MR. BRILL; I beg your pardon, yes — May 3rd. 

MR. ROSENTHAL; It is my impression that the years 
1965, 1966 and 1967 would be outside the statute of 
limitations, because I believe the statute on 371 is five 
years. 

Your Honor in your charge told the jury that if 
they found any participation by any of the defendants for 






-E : 

1910 a 

J 

mcbr 1851 

a substantial period of the time alleged in the indictment -- 
and I think you read them the years at that time — that they 
might find — 

THE COURT: Let me stop you. If you really 
want me to go back and tell them that they must find after 
1965, I will. I cannot imagine anything less helpful to 
you on this record. 

MR. ROSENTHAL: I will withdraw it. 

THE COURT: You do not have to withdraw it. 

I think you will hurt your client. 

MR. ROSENTHAL: All right, I have not thought 

it out. 

THE COURT: Now that you have thought it out -- 

MR. ROSENTHAL: I agree with you. Judge. 

THE COURT: Now what else, Mr. Rosenthal? 

MR. ROSENTHAL: That is all. 

MR. BRILL: I am happy to say. Judge, for the 

second time in my whole professional career I have not 
a single exception to note. 

THE COURT: Well, maybe Mr. Silverman can help. 

MR. SILVERMAN: I have no exceptions. 

THE COURT: Well, you are all asleep at the switch I 
(Laughter.) 

THE COURT: But we will go to lunch. 


I 
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(In open court.) 

THE COURT: The rules, ladies and gentlemen, 

under which we function, just to explain this seemingly 
peculiar and inhospitable step we are about to take — 


the rules provide that before the jury retires the alter¬ 


nates must be relieved or dismissed — I forget what the 
word is — and since there must be 12 to retire, it is 
our habit, when this trial has been running for a couple of 
weeks, to keep the alternates to the last possible minute. 
It sounds ungracious, because the'12 who are about to 
retire go as guests of the government for a sumptuous 
lunch and the four alternates are going to be set loose 
in the harsh world on their own elsewhere, but, in any 
event, Mr. Kutner and Mr. Ghisoni, Ms. Sepulveda and 
Ms. Scott, since it is late and you all probably want lunch, 
I won't make a long speech to you but I just want to thank 
you all for your attention and your patience. 

I know in at least one Instance the service was 
a matter of some special hardship, and I hope Mr. Kutner 
has survived without undue injury, but I do thank you for 
staying with us. ~ 


Since the other 12 have survived, you are excused 
at this point. 


Mr. Swanciger tells me if you go to Room 109 
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they will clock you out in due couirse, and your period 
of service will be ended. 

Thank you again, and we will let you leave the 


courtroom. 

(Pour alternate jurors left the courtroom.) 

THE COURT: For the rest, if we can have the 

marshals sworn, I think the plan is — it is a little 
later than we expected for you to be taken to lunch. 
But then you will come back after lunch and proceed to 
deliberate. We will be on deck if and when you send 
notes. 


If there are any delays in responding to your 
notes, let me just explain in advance, that it frequently 
happens that a jury's note gives rise to discussion or 
debate as to just what is the correct way to respond, 
and the delay will be used tp in that kind of activity 
and not in ignoring it. 

All right. 

(Deputy marshal sworn.) 

THE CLERK: The jurors may go to lunch. 

(Jury left the courtroom at 1:55 p.m.) 

THE COURT: Before we all go to lunch, first 

I think we ought to be allowed to excuse ourselves until 


25 


3 o'clock. 
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Does that make sense? I do not think they will 
be back before then. 

MR. BRILL: I do not think anybody will quarrel 
with that. 

THE COURT: Okay. 

Secondly, I do not know which, if any of you, 
are unfamiliar with this sort of housekeeping arrangement, 
but Mr. Swanciger and I have a practice when there are 
jury notes, his reading them to me on the telephone, and 
then normally I have him read them to counsel while I am 
seeing whether any elevator can get me here. I will 
follow that, unless somebody objects to it -- the only 
®^^®Pbion being that occasionally I have him postpone reading 
the note because it has some special matter — for example, 
the jury, as they sometimes do, in spite of my instructions, 
sends in his verdict in the note. 

I always wait until I get down here before having 
it read. There may be other exceptions, but is that 
procedure agreeable with you all? 

MR. BRILL: It is, your Honor. 

MR. ROSENTHAL: Yes. 

THE COURT: Okay, see you later. 
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( The following took place at 3:30 p.ra.) 

THE COURT; The note from the jury, marked 
Court Exhibit 2, calls for government form 1120 for four 
years. I take it you have agreed on that. 

MR. BRILL: Yes. 

MR. ROSENTHAL: Yes. 

MR. BRILL; Actually we have five, I think, Judge 
THE COURT; Let's send all five in. 

MR. BRILL; All right. 

THE COURT: Cancelled checks, 1-A through 47-A. 

I guess they have that reversed in that 1 to 47 are the 
cnecks; is tliat right? 

MR. SILVERMAN: Yes. 

THE COURT; And they want the invoices, which 
are 1-A to 47-A. 

MR, SILVERMAN: Yes. 

THE COURT: No. 4, "The defense exhibit." 

MR. SILVERMAN; It may be referring to the group 
of exhibits the Court instructed they take in with them. 
THE COURT: Weren't they sent in? 

MR. SILVERMAN; No, your Honor. 

THE COURT: I instructed that those exhibits 

about which there was an exception by defense counsel, 

• » 

X something, and the question was as to whether they were 


V 



1915 a 


mcbr 

stapled, go in with the jury, 
they are referring to. 
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I am sure that is what 


MR. ROSENTHAL; They were lying right on Mr. 
Silverman's desk. 

THE COURT: I construe the note to refer to that. 

MR. ROSENTHAL: I don't know what they were 

referring to. 

THE COURT; I rule that that is what they are 
^^®f®rring to. I had assumed that is what they were 
referring to. 


No.6, purchase journal. 

MR. BRILL; We are not sure whether they are 
referring to the purchase journals for the years within the 
indictment or the purchase journals which your Honor received 
subsequent to the indictment. ' 

THE COURT; No. 5 is cash disbursements. 

MR. BRILL: Same thing. 

THE COURT: Send them all in. 

The next is No. 7 which says "and all checks in 
evidence." 

Are you agreed on what that refers to? 

MR.SILVERMAN: The only ones the government has 
are 180 and 181, 205 through 209. 


MR. ROSENTHAL: 


I have in evidence two checks 
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of BC Trucking, K&L, that are in evidence plus the 
extra exhibits which you said you automatically wanted 
to go in. 

THE COURT: Let's collect all the things which 
I have just identified and send them in. 

MR. ROSENTHAL: I also have the photographs 

of the BC check. 

THE COURT: They didn't ask for that. 

MR. ROSENTHAL: I don't know whether that is 

included or not. 

THE COURT: They didn't ask for any photographs 
of anything. 

MR. ROSENTIUVL: No. 

THE COURT: Leave that out until it is asked 

for. 

MR. BRILL: What does "all defense exhibits"mean. 
Judge? Does it mean plans, specifications or photographs 
or — 

THE COURT: There was no reference on there to 
"all defense exhibits". No. 4 says "defense exhibit," 
anu I have just determined, subject to another note, th"at 
that means the material that I had told them they were 
supposed to be taking with them in the first place, which 
%as inadvertently not sent in with them. It is now being 
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sent in, responsive to this, and if it is not correctly 

3 

responsive, unless this jury is different from all other 

4 

juries, we will soon be hearing about that. 

5 

Have we got everything? 

6 

THE CLERK: Yes. 

7 

THE COURT: Send it in. 

8 

As long as we are here together, just keep our 

9 

reporter's fingers limber and on general principles, let 

10 

us make tentative plans for the balance of the day. 

11 

Specifically, let's decide whether we are going 

12 

to keep the jury through dinner and on to bedtime or not. 

13 

The issue is nar4:ow for me. After a trial that has lastea 

14 

about 10 trial days, according to my notes, unless we have 

15 

a stipulation for a verdict by less than 12, I am going to 

18 

sequester the jury until there is a verdict or a mistrial. 

17 

I still offer the alternative of a stipulation, but I don't 

18 

know if we can have that. 

19 

Do either of defense agree? 

20 

You would not agree to that? 

21 

MR. ROSENTHAL: I wouldn't. I wouldn't advise my 

22 

client to. Naturally, it is up to my client. 

23 

THE COURT: I am willing to take your judgment 

24 

on it unless your client causes you to withdraw it, in which 

25 

case let me know. 


/ 
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I think that is a short subject, unless somebody 
wants to take a different view. I think we v/ill send the 
jury to dinner at 7 o'clock, and if they have no verdict 
by 9 we will make hotel reservations for them. 

Do we need to do it before then? 

MR. SILVERMAN: If the Court does desire, and 

the government is in agreement with the Court, to sequester 
the jury, I suggest that if they have not reached a 
verdict at 7 o'clock they be allowed to make phone calls 
so that members of their family can bring night clothes with 
them because I don't think they are prepared for that eventu¬ 
ality. 

THE COURT: I think that is a thoughtful and 
appropriate suggestion and I am going to follow it. The 
only question is as to the timing. I suppose if they have 
not got reason to convene before then I will come down 
about 6:30, have the jury in and tell them the program and 
allow that pre-dinner half hour for telephone calls and 
so on, or do you thirk it should be done earlier than that? 

MR. SILVERMAN: No, your Honor, I think that 

would be appropriate. 

THE COURT: Is that agreeable, gentlemen? 

We will have the marshals making the phone calls. 

MR. ROSENTHAL: Yes, not the jurors directly. 
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(At 5:15 p.in. the following not^ vhs received 
from the jury, reading as follows; 

"Is it correct to say that Counts '1 through 
8' are inclusive, and cannot be separated in 
regards to innocence or guilt, especially 

Counts 6, 7, 8.") 

(Note marked Court's Exhibit 3.) 

THE COURT; The note, which is Court Exhibit 3 

has been read to you gentlemen. 

MR. BRILL; Yes, sir. 

MR. ROSENTHAL; Yes. 

THE COURT; Of course the answer to the question 
is "no", it is exactly incorrect to say that they are 
"inclusive and cannot be separated" and I think you will 

all agree to that. 

So I will call the jury in and tell them that. 

Is it a good time to tell them their schedule 
now while we are here or not? I think we might as well 

and not have to drag them out again. 

MR. BRILL; It might worry some of them. Judge, 

if they were told now. 

If it is all right with you, and if your Honor 
is asking my preference, I would like to adhere to your 
Honor's original schedule. 
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MR. ROSENTHAL: I subscribe to that. 

THE COURT: Okay. I do not agree with it but I will 
accept it. 

MR. ROSENTHAL: Thank you. 

(Whereupon, the jury returned to the courtroom 
at 5:25 p.m.) 

THE COURT: I want to answer your note, ladies 

and gentlemen, to remind you whenyou wrote it; "Is it 
correct to say that Counts '1 through 8' are inclusive, and 
cannot be separated in regards to innocence or guilt, espec¬ 
ially Counts 6, 7, 8." 

The answer to that question is "no". It is not 
correct. Each count in law charges a separate crime, and 
each count in law must be considered separately with 
respect to each defendant named in any particular count. 

I 

Now I think it is also sensible to say that in somo 
cases, as you sort out the facts, certain factual consider¬ 
ations will bear on more than one count, and that may well 
be true as you go through and study this case, but in order 
to do justice in making your analysis you must take each count 
and each accusation against each defendant separately and 
make your determination separately, and make sure that the 
differences in facts, whether the year involved or money 
or people, do not require different results. 
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I think that is about the size of the answer. 

Is there anything that any of you gentlemen wish 
to add to that? 

MR. BRILL: No, sir. 

MR. ROSENTHAL: No. 

THE COURT: All right, please retire. 

(Jury leaves the courtroom at 5:27 p.ra.) 

(At 6:30 p.m. the following proceedings took 
place in the absence of the jury.) 

THE COURT: All right, I will call the jury in, 
tell them the schedule, and authorize them to make phone 
calls via the marshals, and let them retire until 7 p.m., 
at which time they will be taken to supper and we will 
all be notified; then we can all take an hour or so off. 

(Jury enters the courtroom at 6:31 p.m.) 

THE COURT: Ladies and gentlemen, we have all 
been together -- I think it is about ten days -- and you 
have all been devoting conscientious attention; and to 

of us it. is perfectly clear, and to those sitting here 
you are going to continue in that fashion. You are 
going to continue in that way and you are not going to ' 
compromise in your necessary duty. 

We, in turn, owe you a number of duties, including 


a duty to inform you about the schedule of arrangements. 
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and so on, and that is why I called you in at this time. 

The schedule is as follows: Unless we have heard 

that you need something or want us before then, it is planned 

that you will all go out to dinner together approximately 
ac 7 p.m. 

It is planned that after you come back you will 
work together until somewhere in the vicinity of 11 p.m. 

It is anticipated that if you work is not done by 
then, you will all stay together overnight — not exactly 
together, but you will be taken by a bus to a midtown 
hotel where you will spend the night, and then return in the 
morning, the theory being that for a lot of very good reasons , 
especially in the case that has lasted for some days, it is 
desirable th ;1 the jury not separate but continue together 
during the course of its deliberations. 

Although dinner is at 7, we thought it desirable 
to call you in a little before then, because all ofjou 
have family or people with whom you would want to be in 
touch. 

You are permitted to give messages to the marshals, 
to communicate with anybody you want to communicate on your 
behalf. 

If you would like to make some arrangements 
for some things to be brought to you for your very possible 
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overnight stay, youmay indicate it, that is, I think the 
marshal — 

Will you be able to tell the juty Where they will 
be staying at this early hour? 

DEPUTY MARSHAL; Not right now. We have to make 
arrangements first for a hotel. 

THE COURT: All right. I would like to request that 
you do that even if it is only tentatively, as soon as 
possible; and perhaps then, if any member of the jury 
does want anything brought to him, the arrangement ought 
to be that whatever it is be brought to him at the hotel. 

Can tiiat be worked out? 

THE I4ARSHAL; Yes. 

THE COURT: All right. 1 am sure the marshal 
will do that. 

Of course the length of your deliberations is 
a matter within your control, and, as I said, I am sure 

V 

you will not let it be effected by this further prospect 
of additional inconvenience. 

Wiien I outline these prospects it is simply so that 
you will know what is in the cards, assuming that you go 
through the eveninct as may well happen. 

Does anybody have any questions about the personal 


arrangements? 
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(No response.) 

THE COURT: All right, then let me request that 
you retire again. We will stay available, and when you 
are taken out for dinner you will be notified, and we will 
go out, too, and we will be back, certainly not later than 
the time of your return. 

Will you please go back to the jury room. 

(Jury left courtroom at 6:35 p.ra.) 

THE COURT: All right, gentlemen. 

(At 9:40 p.m. the following note was sent in 
by the jury, reading as follows: 

"What was Gov'ts Exhibit #204 and 210? If we 
don't already have it — please supply to us.") 

(Above exhibits sent in.) 

(Jury note marked Court's Exhibit 4.) 

THE COURT: The last note inquiring about 
Exhibit 204 and 210 — which note was marked Court's 
Exhibit 4 — I understand you have all taken care of by 
agreement. 

MR.BRILL: Yes, sir. 

THE COURT; Then I will just make a record of 
your having done that in my absence. 

It is now getting to be about 10:30. It has been 

a fairly long day for the jury and for those of us who are 
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old. 

So I figure we ought to totter on home at tliis 
point. I am going to suggest that the jury be brought 
back at 9:3U in the morning, if that is agreeable, and 
have them just retire to the jury room whenever they 
arrive and proceed to resume their deliberations. 

MR. SILVERMAN: Yes, your nonor -- just one 

question. 

I do not know whether it was Mr. Rosenthal or 
Hr. Urili had asked me what tiie Court suggested we do with 
tlie Gxnibits that they requested and tnat are already in 
L 1 i r i.K'o. i. 

TaE COURT: Can wc lock tlie jury room? 

THE CLERK: I can lock it and put a note saying 
"Stay undisturbed". 

MR. ROSENTHAL: Judge, if 1 may interpose, I have 
used the washroom facilities of the jury room long after 
the jury has left during the week, and that place gets 
pretty dirty -- it is apparently a small place. 

THE COURT: So you think it snould be in here? 

MR. ROSENTHAL: I think tiio jury room should be 
left open so that at least if tiiere are cleaning people 
they can clean it up, otherwise it v/ould be bad. 

TiiE COURT: Well, let us bring them in. 


I 
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MR. ROSENTHAL; Could it be locked in the robing 

room? 

THE COURT: What have you been doing with your 
exhibits overnight — taking them away? 

MR. ROSENTHAL: Most of them are there — they 
had a carriage over there. 

THE COURT: Oh, you have been taking them back to 
your office. 

MR. SILVER.MAN : Yes, your Honor. 

THE COURT: Well, why don't I request Mr Ayres, 
perhaps you will help Mr. Swanciger, and Mr. Silverman. 

MR.BRILL: You know we will cooperate. 

THE COURT: There is a cabinet in the robing 

room. Maybe you can put them in there. 

Okay. Then we will have them redelivered the first 
thing in the morning. 

MR. BRILL: Would it change your Honor's schedule 

if we came at 10 tomorrow instead of 9:30? 

THE COURT: It would not especially change my 

schedule. 

Why don't we compromise — have them come at “ 

9:45. If you happen to be five or ten minutes late 
— I am not encouraging you to do it -- but I suspect it 
will take an extra five minutes for them to find a paper 


r 
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for a note. ^ 

MR. BRILL; I usually get here about 9:30 but I 

vould like to feel not that extra pressure. 

THE COURT; Okay. 

THE CLERK: The jurors want another five minutes. 

THE COURT: I guess you heard or overheard the 
report that the jury asked for a delay of five minutes or 
so — the information they seemed to give to the marshal 
is that they may be approaching a verdict» so I guess 
we should give them the five minutes. 

(At 10:45 p.m. the following proceedings took 

place:) 

THE COURT; This note, which will be marked 

as the next court's exhibit, says: 

"One or more jurors has stated that he will not 

change his mind in a position that is contrary to the 

other opinions. Does this constitute a hung jury?" 

/ 

Well, I think at this hour I will just say 
"no" and send the jury to bed. 

Is that agreeable to everybody? 

MR. SILVERMAN: Is your Honor intending to give 
the Allen charge in the morning before they start 


deliberating? 

THE COURT: No, I would wait some more — 1 think 
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I would say just a little more than "no" at this point. 

I will say that jurors commonly, at a relatively early 
date in their proceedings, find themselves in disagreement. 

I will remind them of what I said about their duty to pay 
attention to each other and reason together, and we expect 
them to proceed on those lines tomorrow morning, and then 
suspend for the day. 

(Jury's note was marked Court's Exhibit 5.) 
(IVhereupon, the jury returned to the courtroom 
at 10:50 p.m.) 

THE COURT: We have your note indicating that 

you are, as of now, not unanimous, and your question whctlior 
this constitutes a hung jury. 

The short answer to the question is "no". AJi 
this means to us at this time is that at this relatively 
early stage in your deliberations, considering the length 
of time the case took and the brief number of hours that 
you have been deliberating by comparison, it means that you 
are not unanimous, and this is not an uncorf\mon experience. 

It is late, and you have had a long day. 

At this point again, still in response to your 
note, I am simply going to remind you of some of the things 
I said towards the end of the instructions, that the task 
of people involved in this somewhat peculiar and somewhat 
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unique situation in our country, the jury system, where 
we have 12 people undertake to arrive at a unanimous 
decision on serious questions, the task of such people 
is to deliberate and reason rationally together, with a 
purpose to seek to expand andsupport your own point of view, 
and with a purpose to be receptive and understanding on eitho 
points of view, and by that give-and-talke it is hoped — 
and in a great majority of cases the hope is realized 
— that the end product will be a unanimous judgment that 
can fairly be taken as a just judgment in solving matters 
like this involved in a criminal case. | 

So while there is no occasion for discouragement, 
there is also no justification, of course, in light of 
what I told you, and that is in light of what the law tells 
us, for any juror or jurors to set his or her mind or minds 
in a closed position that is intractable, no matter what 
that is — that is the opposite of the kind of deliber¬ 
ations I undertook to describe to you earlier this afternoon 
in talking about the function of the jury. But it is very 
late, and I am sure you are all tired and worn out. 

There is a bus or buses waiting for you to be 
escorted to your hotel. We have arranged that the exhibits 
you have had with you in the jury room will be removed for 
safekeeping but delivered back to you the first thing in 
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the morning when you will reconvene. 

We will arrange that you will have breakfast 
in time to be back here at 9:45. 

When you come back you are requested and directed 
to resume, we hope, with somewhat fresher spirits and 
fresher outlooks the deliberations you have been engaged 
in this afternoon. 

Let me say I hope you have a pleasant evening and 
that we will see you in the morning as soon as you indi¬ 
cate some reason for us to be together. When you first 
get back to court we will dispense with any ceremonies 
or rituals; we will ask you to commence your delibera¬ 
tions . 

JUROR NO. 11; May I speak to the foreman? 

THE COURT: You mean privately? 

JUROR NO. 11; Yes. 

THE COURT; Yes, I guess so. 

(Juror No. 11 confers with the foreman off the 
record.) 

THE COURT: Is there a;.ytiling else that we need to 
talk about. 

THE FORElMAN:It is about a note that he gave me this 
afternoon, so I will bring it back tomorrow morning. 


THE COURT; All right. 
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February 22 , 1974 

(Jury present at' 9:45 a.m. and continued 
deliberations.) 

(The following occurred at 10:30 a.m.) 

THE COURT: We have two notes. 

"Recharge the jury on Counts No. 6, 1 , 8 and 9." 

Our able reporter has the transcript here and 
my own preference, and perhaps the {pleasure of the jury 
would be better served by allowing our reporter to reac’ 
it this time rather than me. 

Is there any objection to that? 

MR. BRILL: No, none, sir. 

MR. ROSENTHAL: No objection. 

MR. SILVERMAN: The only problem I see with that 
is that I think it would be just a little more interesting 
to them and they might understand it better if it was 
coming of your Honor's mouth, being read to them by your 
Honor. I think it might be more intelligible that way 
to them since it has already been done once. 

The Court might not see the necessity to go over 
some, of the details that it explained the last time that 
in its judgment it might leave out. 

THE COURT: Well, I have done it at them once. 
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I would just as soon listen to it this time. 

Do defense agree with Mr. Silverman or — 

MR. BRILL: No, your Honor, I think that your 

Honor's suggestion is appropriate and it is one with which 
I happen to be more familiar than Mr. Silverman's suggestion. 

THE COURT: Do you have copies of this transcript, 
gentlemen? 

MR. BRILL: No, sir, we do not yet. 

THE COURT: I believe that as we do with other 

things, we can safely risk relying on the essential 
accuracy of the way the reporter got this without my 
checking it in advance or anybody else's checking it in 
advance. With this many lawyers carefully watching in 
the room I would just as soon assume that at any point where 
it is thought we need a correction one of us will interrupt 
the reading and make it right on the spot, so I am fumbling 
through to find the first page in this. 

I will ask the reporter to start reading on page 
1813 at line 23 and continue through line 3 on page 1824. 

As I say, all of us will listen. If anybody 
feels a correction is required, please sing out and I Will 
do the same. 

MR. SILVERMAN; With reference to the other 
nvessage, I believe I'm correct in assuming that we are all 
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in agreement that each defendant will be considered separ¬ 
ately as to each count and each count considered separately. 

THE COURT: Yes. That note has not been marked# 
but that will be marked as the succeeding court exhibit. 


(Court Exhibits 6 and 7 were marked.) 

THE COURT: In addition, gentlemen, to underscore, 
I am going to instruct the jury that if at any time they 
have a verdict on any defendant on any count, though it is 
not a verdict of all counts, they may record a partial 
verdict. 


Now I think we can have the jury in. 

(Jury present at 10:35 a.m.) 

THE COURT: Good morning. To help you lock 

on the bright side, it occurred to me that in your situation 
you didn't have to wait on a line for gasoline this morning 
as 1 had to do, so everything has its compensations. 

You have asked for a recharge on Counts numbered 
6, 7, 8 and 9. 

To give you a somewhat improved voice, at least, 
we are going to ask the reporter to read that portion of 
the charge to you. None of us has checked the transcript 
which came rapidly off the typewriter overnight, so that 
we all will feel free to interrupt if at any point we think 
there may be a typographical or other error. But other than 
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that we will have that portion of the instructions read 


to you, as I say, by the reporter. 

As to your other note, you say "In considering 
Counts 2 through 5 do we decide upon the thr6e defendants 
together as regards each charge or do we consider each de¬ 
fendant as regards each count, i.e., can we separate 
defendants?" 

Now, I want to stress to you again that the 
answer is you can and you must separate defendants in the 
sense that you must consider each defendant on each count 
separately and individually. That means that if your 
judgment of the facts leads you to one verdict as to one 
defendant and a different verdict as to another, you are 
to report that, and that is true throughout the indictment. 

I might say it is true on Count 1 through 5 in 
which the three defendants are named, and it is true with 
respect to each count throughout the indictment as to each 
individual defendant. 

To stress that a little further and for all I know, 
perhaps to help you a little bit in your deliberations, 
let me also say that if in the course of your consider¬ 
ation of this case you arrive at a verdict as to any one 
or more defendants as to any one or more counts, less than 
all of the counts, you may send us a note and report that 


V 
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partial verdict as far as you have reached. 

In other words, if you have a verdict on any 
count respecting any defendant you may let us know that you 
have such a partial verdict and you may come out and deliver 

I 

it to us. 

Now, with that I am going to ask our reporter if 
he wil read to you the charge on Counts 6 through 9. 

MR. ROSENTHAL; My impression was — I haven't 
seen the note, but my impression was that the jury had 
asked concerning Counts 6, 7 and 8. 

THE COURT: Yes, you are entitled to have that 

impression. I am sure it is a misunderstanding since 
I have the note before me. 

MR. ROSENTHAL; That is right. 

THE COURT; It says 6, 7, 8 and 9. 

MR. ROSENTHAL; I didn't hear that. 

(Record read.) 

THE COURT; All right, I think that covers the notes 

I 

yousent. 

Let me ask that you retire again and we will be 
on hand when you need us. 

(Jury left the courtroom at 10;55 a.m.) 

THE COURT: We will ask the marshals, if we get 
to that point, as we well may, to schedule lunch about 1. 
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The jury room here is not a very attractive one. Sometimes 
we arrange to have lunch brought in for the jury. I see 
some of you gourmets shaking your heads. 

MR. ROSENTHAL: That jury room has no air in 

it, no windows, and I think any juror deserves better. 

It is almost like the hole that has been described in 
various jails throughout the country. 

THE COURT; I agree with you. 

(Recess.) 

(The following occurred at 12:20 p.m.) 

THE COURT; Have you heard the note, gentlemen? 

MR. BRILL: Yes, sir. ‘ 

THE COURT: The note has been marked Exhibit 

No. 8, Court Exhibit No. 8, so the record will show what 
I am talking about. 

The answer seems to me to be, very simply, that 
the jury ought to consider that it has’enough trouble 
worrying about what it is supposed to worry about without 
speculating about why it doesn't have other things to be 
worrying about. 

Anybody have any different views? ~ 

MR. BRILL: That is essentially it. Judge. 

It is not in the case. 

MR. SILVERMAN: No, not that it is not in the case. 
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but those particular counts relate to what they relate 
to. Those three exhibits relate possibly to Count 1, 

since it is in those years, and it doesn't relate to 
Counts 2 through 5. 

MR. BRILL; That doesn't answer the question. 

MR. SILVERMAN: Mr. Brill's terminology, 

"It is not in the case" is what I have objection to. 

I agree with what your Honor said. 

THE COu.’'..': I have trouble remembering what I 

said myself. Let's have them in. 

MR. SILVERl'lAN; That is fine. 

(Jury present.) ' 

THE COURT: In response to your note, ladies and 
gentlemen, the nature of the correct answer to your 
question requires that I be fairly brief in giving you tlie 
answer. It is not meant to be curt, it is mean to be 
brief because after conferring briefly with counsel it has 
seemed to me and to us that the shorter the better. 

The answer to your question "Why did the government not 
include the year 1966?" is simply that you ought not to 
use up your time speculating about, things that are not ~ 
included. You've got a 9-count indictment before you. 
Any evidence that has been allowed to bo placed in this 
record may be considered by you, in light of the arguments 
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ana niy instructions for any bearing it may liave on the 
questions that have been placed before you for <iecision, 
and, as I said, it is an inefficient and diverting use 
of your time to speculate about tilings that appear to you 
to be not in the indictment. 

So, with that, let me ask you to retire once again. 
I guess you have been informed or did I say earlier it is 
planned that your lunch will be about 1 o'clock. 

(Jury left the courtroom.) 

(Court Exhibit 8 was marked.) 

(Recess until 12:35 p.m.) 

MitL C(>'JRT: The jury h-.is sent in a iiete reporting 

a verdict. It will be marked as the next court exhibit. 

It states in writing, as our juries frequently, in spite of 
my instructions not to,-report it that way. It says they 
have found the defendants guilty on all counts. 

I think I will ask the clerk to have the foreman 
place the verdict on the record orally, notwithstanding 
this written report, and I think I will ask Mr. Swanciger 
to take it defendant by defendant. 

Will you do ttiat? 

TiiE CLERK: Yes, sir. 

TiiE COURT: And I will explain to the foreman 

tnat we are planning to do it t)iat way. 


V 




1941 a 


mcbr 1882 

All right, have them in. 

(Jury present.) 

THE COURT: We have your note and the report of 
a verdict. I am sure you know that it is common experience 
that certain formalities become engrained in tiie courthouse 
and in some ways some of these formalities serve the purposes 
or are thought to serve purposes, so I am going to ask you 
to follow our formalities and have your foreman, Mr. Soto, 
though you have said it a note, repeat the verdict 
orally and I will ask the clerk of the court, Mr. Swanciger, 
in our accustomed way, to ask you for the verdict orally, 
and although it will take a couple of minutes, he will ask 
you to deliver it with respect to each defendant separately 
with respect to each count that that defendant is named 
in. 

THE CLERK: Mr. Foreman, have you agreed upon a 
verdict, sir? 

THE FOREMAN: Yes, sir, we have. 

THE CLERK: As to defendant Michael Paterno, what, 

is your verdict as to Count 1? 

THE FOREMAN: Guilty. 

THE CLERK: Count 2? 

THE FOREMAN: Guilty. 

THE CLERK: Count 3? 
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THE FOREI^; Guilty. 

THE CLERK: Count 4? 

THE FOREMAN; Guilty. 

THE CLERK; Count 5? 

THE FOREMAN; Guilty. 

THE CLERK; Count 6? • 

THE FORE!dAN: Guilty. 

THE CLERK: Count 7? 

THE FOREf4AN; Guilty. 

THE CLERK: Count 8? 

THE FOREiMAN; Guilty. 

THE CLERK: As to the defendant George Denti, what 
is your verdict as to Count 1? 

THE FOREMAN; Guilty. 

THE CLERK; Count 2? 

THE FOREf4AN; Guilty. 

THE CLERK: Count 3? 

THE FOREMAN: Guilty. 

THE CLERK: Count 4? 

THE FOREMAN; Guilty. 

THE CLERK; Count 5? 

THE FOREMAN: Guilty. 

THE CLERK; And Count 9? 


THE FORETiAN; Guilty. 
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THE CLERK: As to Defendant Paterno & Sons, 

Inc. what is your verdict as to Count 1? 

THE FOREMAN: Guilty. 

THE CLERK: Count 2? 

THE FOREMAN: Guilty. 

THE CLERK: Count 3? 

THE FOREMAN; Guilty. 

THE CLERK: Count 4? 

THE FOREMAN: Guilty. 

THE CLERK: Count 5? 

THE FOREriAN: Guilty. 

THE CLERK: Thank you, members of the jury. 

Listen to your verdict as it stands recorded: 

You say you find the defendant Michael Paterno guilty on 
Counts 1 through 8; defendant George Denti guilty on Counts 1 
through 5 and Count 9 and the defendant Paterno & Sons, 

Inc. guilty on Counts 1 through 5, and so say you all. 

MR. BRILL: I askyour Honor to poll the jury, 

please. 

THE CLERK: Members of the jury, listen to your 
verdict as it stands recorded: 

I 

You say you find the detendant Micliaol Paterno 

I 

guilty on Counts 1 through 8; the defendant George Denti 
on Counts 1 through 5 and Count 9; the defendant Paterno & 
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Sons, Inc. guilty on Counts 1 through 5. 

(In answer to the question "Is that your verdict?" 
all jurors answered in the affirmative.) 

Now, ladies and gentlemen, I am not going to keep 
you. I am going to thank you. I am not going to thank 
you for the way you decided because that would be inapproprii 
ate and inconsistent with what I have been telling you 
throughout, that the verdict is your sovereign business, 
and I will be thanking you however your judgment led you to 
decide this case. I am paying you as an officer of the 
Court for all the patient and devoted and serious service 
you nave rendered in our joint task of administering 
justice here. All if us have been aware that this has 
been more than a normally arduous period of jury service 
for you. I think all of you or most of you have gone 
over the normal duration of such service and we are not 
unaware of the sacrifices you have made in performing that 
service. 

I thin): I am free to express tlie hope that you 
have been rewarded in some measure by a sense of partici¬ 
pation in serious public affairs. 1 think I have 
inentiojKjd to you before that there are many people elsewhere 
who tJiink our system peculiar and it is peculiar in the sensf 
that most other counti ies don't have it, tlie system of 


2S 
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having ordinary citizens who are not [>rofessionals or 
bureaucrats do this critical work of decision making in 
the critical area of the criminal law. \7e believe in it 
and if it works it works because devoted people like you 
make it work and I thank you for that and T liope you have 
some sense of gratification for your participation in this 
business. 

Your certificates of service v/ill be mailed to 
you. Your term of service, I'm told, is ended. You timed 
this so that you can't be the guests of the marshals 
for In/icli, but again we thank you. Wt; wish you v;ell and 
bid you goou afternoon. 

(Jury discharged.) 

(Court Exhibit 9 was marked.) 

THE COURT: Are there motions or any other appli¬ 
cations at this time? 

'' MR.URIEL: I would ask your Honor's permission 
to reserve motions to the date of sentence, but tlie present 
application would be to continue tlie existing bail conditions 

MR. ROSENTHAL: I make the saru applications. 

MR. SILVERMAN: No objection. 

TiiE COURT: The bail is continued. The motions 
may be reserved to the date of sentence. 

I think you know, Mr. Brill, and I will inform 
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Mr. Rosenthal, that if there are motions of any consequence 
that you propose to make you are to make tliem in writing 
and substantially in advance and not pro forma. T don't 
insist tliat you make them but I suggest you do that if you 
really have problems that you thin!: deserves serious con¬ 
sideration. 

All right, we will order a pre-sentence report 
and we will set the sentence down for about eight weeks 
hence. \ie will set the sentence down for April 10th at 
9:45 a.m. in Room 10, and without opposition the defendants 
are continued on tiieir present bail status. 
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United States of America 


V 73 Cr. 410 

Michael Paterno, George Denti 
and Paterno & Sons, Inc. 

Before: HON. MARVIN E. FRANKEL, D.J. 

Date: April 10, 1974 - 9:45 a.m. - Room 102 


For the Government: J. Lawrence, Silverman, Esq. 

For Defendant Michael Paterno and Paterno & Sons, Inc.: 

Joseph E. Brill, Esq. 

For Defendant Denti: Gilbert Rosenthal, Esq. 


(Case called.) 

MR SILVERMAN: The government is ready. 

MR. BRILL: Yes, your Honor. May I first, with 
your Honor's permission, move to set aside the verdict here¬ 
tofore rendered by the jury and for judgment of acquittal 

pursuant to Rule 29 on each of the counts on which a verdict 
was returned. 

THE COURT: The motion is denied. 

MR. BRILL: I likewise, your Honor, move to 

••t aside tJie verdict on each count and for a new trial 
pursuant to Rule 33. 

THE COURT: All right, that is denied. 
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MR. ROSENTilAL: May I on behalf of ♦■Jie defendant 


3 

George Denti move similarly and make the same motions that 


4 

Mr. Brill has just made in behalf of his clients? 


5 

THE COURT: Yes, Mr. Rosenthal, that motion is 


6 

1 

likewise denied. 


7 

MR. BRILL: Your Honor, at about 9:30 this 


8 

***®^*'ii'9 Mr. Rosenthal and I were each handed copies of a 


9 

letter, dated April 10, addressed to your Honor. 


10 

THE COURT: Mr. Brill, let us just wait a second. 


11 

I will hear you, but let us go in a kind of order and I 


12 

will hear all of your submissions together so please be 


13 

seated just for a moment. 


14 

MR. BRILL: Yes, your Honor. 


15 

THE COURT: I just want to set this unpleasant 


16 

scene and hear you each in turn, which is more helpful to 


17 

me and I assume to your clients. 


18 

I think you all know that I have read detailed pre¬ 


19 

sentence reports and I believe that counsel have seen 


m 

those. 


21 

MR, BRILL: Yes. 


22 

THE COURT: I have had on behalf of each of the 


23 

individual defendants a substantial volume of mail from 

1 


24 

people of relative prominence or success in the community 


25 

and from more humble people, all speaking glowingly and 



f 
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2 

sympathetically of these defendants dnd urging leniency and 


3 

I have certain taken those into account after, of course, 





4 

reading them all. 


5 

In addition, I have, as Mr. Brill was about to note 


6 

and speak about, a written recommendation from the govern¬ 


7 

ment signed by Mr. Shaw, attorney in charge of the Organized 


8 

Crime Strike Force. 


9 

Of course, I presided at the trial. I heard 


10 

testimony as well as the evidence that convinced 


11 

the jury that these defendants were guilty as charged 


12 

beyond a reasonable doubt and that brings us to where we 


13 

are now. 


14 

I will hear counsel in turn, Mr. Silverman, 


15 

defense counsel and I will hear the defendants. 


16 

MR. SILVERMAN: The government has nothing further 


17 

to add than what is included in the probation report and what 


18 

is included in the letter dated today. 


19 

THE COURT; All right, Mr. Brill, now, if you 


20 

will. 


21 

MR. BRILL; I say with your Honor's permission 


22 

that I am taken aback somewhat by the contents of the 





23 

letter which bears today's date addressed to your Honor to 


24 

which your Honor referred a moment ago. 


25 

I must say that considerations 2 and 3 supporting 



1 
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or purporting to support the recommendations come to me as 
a complete surprise not only because of — 

THE COURT: Let me interrupt you. In a different 
case where it seemed to me to have a more central bearing, 
information of this kind would require exploration. I would 
invite the defendants to admit or deny the assertions. 

If they were denied, I would either disregard them or hold 
an evidentiary hearing and invite the defendants or others 
on oath to testify in response to these allegations after 
I had heard testimony in support of them. 

In all the circumstances of this case, for 
reasons that would take longer to spell out than I have 
time to give to this particular topic, I will simply state 
to you that I am entirely disregarding the assertions in 
paragraphs 2 and 3 of the government's letter. I am not 
in stating that being critical of the government for making 
those assertions. 

Sentencing is, after all, a highly informal and 
sometimes unruly business and the Supreme Court so far as 
sanctioned here and other debatable materials for senten¬ 
cing and I certainly have no intention of criticizing either 
the Supreme Court or the prosecution in this case, but 
in the exercise of discretion in the particular circumstances 


25 


before me, I repeat, that I give no weight whatever to the 
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assertions in paragraphs 2 and 3 of the government's 
recommendation and insofar as the ultimate sentencing 
recommendation of the government would appear to rest in 
part on those assertions, I will assume that even as a 
recommendation I ought to consider it somewhat at a dis¬ 
count for that reason, but you now may go ahead. 

MR. BRILL: In view of your Honor's statement, 
there is no need for my addressing myself to those con¬ 
siderations and I shall pass on to the other matters. 

THE COURT: I think yoii should have in mind that 
the government has made what is intended to be and is taken 
to be a solemn and responsible recommendation taking into 
account all the circumstances, including those that I am 
eliminating, and you should have them in mind as you 
proceed. 

MR.SILVERMAN: Excuse me, your Honor, may I just 

make a stat® nt on that at this time. I wasn't aware of 
the Court's opinion on that. 

As far as the Court discounting the government's 
recommendation due to its elimination of points 2 and 3, 

I don't think that is fair, your Honor, in that the 
government recommendation is based upon point 1 and whatever 
is included in 2 and 3 only lend support to what the 
government's recommendation is. The Court should not 
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discount the government's recommendation due to its 
elimination of paragraphs 2* and 3. 

I may add at this point, your Honor, that when ■ 

Mr. Brill says that this matter comes to him as a complete 
surprise, that is not accurate, your Honor, because just 
subsequent to indictment I discussed this matter informally 
with Mr. Brill, the contents of paragraph 2, and the 
government's belief in that area so whether Mr. Brill says 
it is true or untrue is another matter, but whether it 
comes to him as complete surprise is not accurate, your ‘ 
Honor. 

MR. BRILL; I don't think that this is the 
time for me to get into a debate as to my veracity, your 
Honor. If your Honor thinks it is, I will undertake to deal 
with it. 

THE COURT: Look, let me cut this off. 

It is not useful to bandy words whether I am 

' % 

going to discount the government's recommendation or 
not. The responsibility for imposing sentence is mine 
and I am going to consider what the government has said. 

1 have told Mr. Brill to consider it and whether paragraphs 

2 and 3 would change your view if eliminated is not a 
matter of great consequence to me at this time. 

In any event, however you characterize what 
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I am doingf paragraphs 2 and 3» whether they are a surprise 
to Mr. Brill or have been items of knowledge he has cherished 
since boyhood are of no significance to me. 

I 

Okay. 

MR. BRILL: Thank you. 

Your Honor was kind enough to let me read the 
presentence report and essentially, although I don't quarrel 
with the version in the main presented by Mr. Silverman 
to the probation officer as reflected by the report, 
the distinct impression which I am left with is that this is 
a case upon which Mr. Silverman's office stumbled in con¬ 
nection with an in-depth and I quote that, your Honor will 
recall it was testified to by Agent Rizzo as being the kind 
of investigation that he conducted, in connection with 
two employees concerning whom other allegations are made, 
but not in respect of the transactions which are charged in 
the indictment and which was tried before your Honor and 
concerning which the verdicts were found. 

Unfortunately, the reference to the impact of 
tliis conviction, although your Honor has made some refer¬ 
ences to it by reason of the character evidence, the 
letters of recommendation which have come to the Court 
both directly and through the probation officer and from 
all of the sources from whence those letters came 









1954 a 


eobr 8 

do not also reflect that approximately 150 to 200 individuals 
whose employment I daresay in the main depends practically 
entirely upon the continued ability of Michael Paterno to 
conduct this business which from very, very humble be¬ 
ginnings, after two earlier attempts, when he got out of 
the college and was awarded his degree as an engineer, 
failed and notwithstanding those failures Mr. Paterno did 
discharge all of the obligations which had been incurred 
during the course of the conduct of those two earlier 
ventures. 

Some 18 years ago when this company was formed 
it was started, as your Honor knows, from the probation 
officer^g presentence report on a very modest basis with 
borrowed moneys from one of Mr. Paterno's creditors. 

I think the sum was $5,000 from the current company. It 
grew by dint of his application to the job, his ability 
to provide the kind of services which your Honor will 
recall were satisfactorily performed in all details at prices 
less than other contractors bid for the .same kind of work. 

These employees, who I believe are reported to 
earn in the neighborhood of approximately $25,000 a year, 
art people who might be able to get other jobs, but they, 
some 150 to 200 persons, together with their families, 
are presently totally dependent upon Michael Paterno's 
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activities in the direction of this business. 

He oversees by reason of his technical knowledge 
the preparation of the estimates, the preparation of the 
bids and the financing of the work that is done, the martage- 
ment of the joint enterprises, which it is necessary for 
him to engage in in order to get the additional appropriate 
financing to do the job, and to look aside fromthat result, 
which necessarily follows in the event of incarceration, 
is to disregard a highly significant fafct. 

True, he did not consult with these persons to 
whom I make reference with respect to details concerning 
which the subject matter of the indictment was involved 
and I would make no representation to your Honor that he did. 
It would be incomprehensible and totally unbelievable to 
suggest that Michael Paterno in the course of his job talked 
to laborers on their job in connection with what was 
charged by the grand jury. 

What is true is that at this painful time in the 
course of any case and one which I know weighs heavily upon 
all of the officers of the court, including the Court itself, 
there are fundamental considerations which must*be taken 
into account. 

I think it would be in the. nature of being presumpt 
ous for me to suggest what are those fundamental consider- 








i 


ations to your Honor especially in view of your Honor's very 
careful and detailed consideration of the whole problem of 
criminal sentences, but I think Uiat I v;ould be remiss if 
I did not point out that in this particular case, and 
I don't propose and I know your Honor could easily respond ■ 
to me in saying, well, then don't mention it, but I don't 
propose to make comparisons of any kind because I think 
we are all agreed that not only are comparisons odious, 
but the stench that flows from the comparisons that are 
made in no way lessens what-ver taint may have been involved 
in that which the jury has found to be by their verdict 
tlie conduct of these defendants. 

It seems to me that to suggest that incarceration 
for purposes of punishment could never attain the level 
of measurement of punishment suffered by Michael Paterno 
in the prison of his own mind. Since the filing of this 
indictment, when he was faced formally with these charges 
approximately a year or so ago, he has had to live with the 
prospect of what will eventuate from these charges. 

He has now come to the realization that he is con¬ 
fronted with the possibility not only of incarceration, 
but with the total destruction of everything he has worked 
for since his very humble beginnings and the hard work that 
he has devoted himself to performing over a period of 
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some 25 or 26 years. 

How could, it seems to me, the appropriate 
question to be posited, how could it be suggested that in¬ 
carceration would affect rehabilitation of a man who in the 
light of his circumstances,his eaucation, characterized as 
sincere, straightforward and cooperative, be expected 

I 

the flow from the imposition of a prison sentence? What 
could make Paterno learn in prison that could in any 
way benefit either him or society? 

I think that for myself I must say that I find 
it difficult to find an answer that could satisfy anybody 
on the basis of reason and conscience. 

Will the incarceration of Michael Paterno deter 
others from the commission of similar offenses? This mav 
be a sad commentary, your Honor, upon our present state of 
our civilization and culture, but I am afraid not and I say 
this with all candor. I don't believe that by reason of 
any prison sentence which your Honor having the authority to 
impose might impose would in any way deter any other person, 
any single person from the commission of a similar offense. 

The net result of a prison sentence would only 
be felt by Michael Paterno, who I think has by his own 
conduct exhibited a sense of understanding of the signifi¬ 
cance of what has happened andhis family and friends who 
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have for a lifetime leaned upon him, relied upon him and 
looked upon him as a man to whom they could come to for 
succor or advice or employment, for understanding and 
sympathy. 

It seems to me that at a time like this the whole 
man must be taken into account and all of his efforts, 
including those which are set forth in considerable deitail 
in the presentence report,his background, the manner in which 
he worked his way through school, his service in thf? 
military during World War II, his own conduct^ the fact 
that he has had no prior conflict with the law and I believe 
that your Honor can be assured that it is hardly likely that 
he every again will be in conflict with the law. Ml add 
up to the sum that Mike Paterno is entitled — I withdraw 
that, your Honor, because I think that is a judgment and 
I don't think I have the right to make the judgment, I can 
only urge and make a recommendation, but all add up to the 
point where I think your Honor in good Conscience could 
make the judgment that incarceration in a prison will 
neither serve the ends of justice nor accomplish any of 
the purposes for which prisons and whatever fault I state 
they may be still exist. 

I respectfully urge upon your Honor the highest 
considerations for clemency and I think that I would 


\ 
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again fail in my obligations as an officer of this court if 
I didn't say to your Honor that in my honest opinion and 
belief Michael Paterno should not be sent to jail. 

I think your Honor can have the confidence that if sentence 
is suspended, I believe that your Honor will impose a 
fine, and he is maintained under surveillance by your 
Honor's probation officer. He will be able to continue to 
perform the kind of job that he as a good citizen can 
perform and should perform and be of great use not only to th< 
community and society as a whole, but to that large number 
of people who are actually totally dependent upon him. 

I thank your Honor for your very careful con- 
the matter and for giving me your indulgence 
in listening to me. 

THE COURT: Thank you, Mr. Brill. 

Mr. Rosenthal. 

MR. ROSENTliAL: If it please your Honor, among 

the other documents that were submitted to the Court in 
behalf of George Denti was a presentence report or memorandum 
prepared by our office in his behalf. That memorandum 
traced at great length his humble beginnings, his early 
employment, his early life and his finally attaining the 
position that he holds today. 


I don’t beli ve that I can add at this time 
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anytning to that report. 

THE COURT: I didn't mention it specifically, 
but of course you will understand that I have read i,t. 


MR.ROSENTHAL: 


I am certain that you have, your 


Honor. 

I know your Honor has also stated that your Honor 
is not taking into consideration items 2 and 3 of the 
letter that was submitted this morning by the government. 

I am certain your Honor means that. 

On the other hand, it must have made some impressio 
upon the Court and I will not say that it came as a complete 
surprise to me at least in respect to Item 2 because of 
the fact that in the 3500 material that we were privy to, it 
was indicated by Mr. Rizzo, I believe, that he originally 
had gone there in connection with an investigation as to the 
employment of Mr. Sadata and he made inquiry — 

THE COURT: Look, there was a .Judge here once 
who was asked to strike some testimony and then he was asked 
to declare a mistrial because he couldn't eliminate the 
impact of the prejudicial testimony on his mind even 
though he had stricken it and in an effort to reassure 
counsel, he said, "I assure you that it has not affected me 
consciously and it has not affected ne unconsciously." 

I am not as perceptive as that judge. I don't know about the 
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unconscious. I assume you don't either, the best I can 
tell you is that weighing all the things in this case, 
it seems comfortably clear tome that paragraphs 2 and 3 
and I might say a couple of similar passages in the pre¬ 
sentence report are going to play absolutely no part in this 
sentence.. 

Now, if you are concerned about that and you 
feel that there is some subliminal or unconscious effect, 

I don't suppose it is rational to expect that you are 
going to eliminate it by dwelling on the subject. I am 
not going to cut you off any further, but I give you my view 
of my situation and then, since you are Mr. Denti's lawyer 
and I am not, you may take that into account and do for him 
whatever you think is appropriate in the circumstances. 

MR.ROSENTHAL: In view of the statement just 

made by the Court, by your Honor, I will not dwell on it 
any longer. 

However, I was about to say that something similar 
in respect to item 2 was already in the probation report, 
which was submitted to the Court. 

THE COURT: I saw that and I have not forgotten 
it. There is a reference to Mr'. Denti's brother. 

MR. ROSENTHAL: That is true. 

THE COURT: I have not forgotten it. That would be 
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less tiian the kind of candid expression I owe you. 

I just don't think it is going to play any part. 

I saw what it said. I don't feel that I am 
permitted on this record, unless I pursue it further, which 
I don't plan to do, to give it one iota of weight. 

Now, people have said things hbout you and about me 
and we have heard them and they are said. If they are not true 
they are not weighty. One doesn't forget them, but one 
may assign them no weight. That is the best I can tell 
you. 

MR. ROSENTHAL: That is good enough for me, 

your Honor. 

In respect to the defendant George Denti, frankly, 
did not know him until maybe three to four weeks before 
this trial and during that period I did get to know him 
quite well and as has been suggested in our memorandum, 
he is a person far more sensitive and much finer than his phy 
ical appearance would cause one to believe at first blush. 

I think that the letters that have been sub¬ 
mitted to the Court and as I recall it in respect to George 
tiiere weren't any letters from any high places. There 
were preimarily letters from people of the same 
social strata in which he has lived and does live and 
tiiere were letters that were written from the heart. 
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None of them were prepared by our office nor were the outlines 
suggested by our office and they were truly tiie expressions oj 
the people that wrote to the Court. 

Your Honor is also aware of his physical condition 
and the fact tliat he does suffer from infectious arthritis, 
although frankly I had never heard of infectious arthritis 
prior to receiving the report from Dr. Bernstein. 

Your Honor knows that he also suffers from gout. 

The arthritis, as I understand it, and this I can sympathize 
with because I have had a similar experience, originally 
originated and came from trauma in that he had been 
injured while working as a construction v/orker in connection 
with the operating of the crane. 

t 

The home that is in Sommers, New York, the down 
payment of it came from the very modest home that he had had 
for years in the Bronx. It is a sad commentary on our 
financial condition today, but due to inflation the house 
in the Bronx when he eventually sold it was much more 
valuable in dollars, I don't'.know about purchasing power, 
but in dollars than it was at the time that he had 
originally bought it. So that that enabled him to move up 
th« scale and take his wife and two young daughters 
from the Bronx and up to Wes torches ter County. 

I am certain and I am not pandering to the 
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Court that the imposition of sentence on your fellow man 
is a duty that your Honor takes very seriously and very 
posr'.bly finds it to be very unpleasant. I am equally 
certain that your Honor has given very great consideration 
and thought in respect to a proper sentence for George 
Denti. 

I am not going to make any suggestions to the 
Court. We have submitted our thoughts in our memorandum. 

I don't know whether custodial — a custodial sentence will 
improve George Denti in the future. I don't know whether 
it wouldchange the man in any way, shape or form. I don't 
know that the Court knows that either. 

I do know that there is a theory of law that a 
sentence may be a deterrent to others, a custodial sentence, 
who might be inclined to commit a similar crime. 

I have been at the bar for 45 years and 44 years 
9 months of it have been devoted to the practice of criminal 
aw boty in the State Courts and in the Federal Courts. 

I have met all types of people charged with violation 
of the law and I have never in my lifetime met anyone 
whom I believe would be deterred by the fact that somebody 
else had received a custodial or a sentence of imprisonment. 
Even where you have classes of workers, such as postal 
workers or tank tellers or the like, the fact that the man 
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or woman who stood next to him in the bank or in the post 
office had just been sentenced to six months or nine months 
or a year or years has not in my humble opinion kept the man 
who was about to or had been violating the law kept him from 
doing any further violation. 

Possibly that is because of the fact that the ego 
that exists in all of us is such that the individual who is of 
the same class or who might commit the same type of crime 
believes that he is smarter than the person who has failed 
and that he will be able to accomplish it without detention. 

I understand and I know very well, I have seen it 
through the years and your Honor has also, that invariably 
tax violation charges are brought so that if they culminate 
in a conviction,. either conviction or the verdict of the 
jury or the sentence will come into being right around the 
first two weeks of April and I think that has been true 
here and that this trial was set at a date so that if 
ther- were, as the government hoped there would be and as 
it developed there was, a guilty verdict, the normal course 
of events of the sentence would result in the sentence 
being imposed at this tax paying time. 

THE COURT; That is the only thing I have 
heard this morning that is utterly without foundation. 

I set the date of this trial. Nothing was more absent, from 
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my mind bhan the relationship between the date of a verdict 
and the possible date of a sentence and the time for tax returns 

\ I 

or Easter or Thanksgiving or Passover, I don't know about youi 
statistics, Mr. RosentJial. I think they are also 

incorrect. 

I have been here eight years and I have received 
verdicts and guilty pleas in tax cases spread through the 
year. 

MR. ROSENTHAL: All right. I will withdraw the 

statement. 

THE COURT: Actually, if the government had that 

lund of control and could exercise it, which it cannot, I 
would think it would hot be very stupid to do so and that 
if deterrents can function around tax return time is the 
appropriate point at which to try to effect it, but 
the government does not have that power in this court, did 
not have that power in this case, you sat with me or, if you 
did not, 1 )qiow Mr. Brill did, I cannot remember the 
chronology of your arrival on the scene, we met together 
in pretrial conferences, we discussed together the trial 
date, under the rules for speedy trials in this court 
and nothing else played any part except my calendar and 
the collaborative kind of discussion that takes place in 
every case, civil or criminal, in setting trial dates under 
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our individual calendars. 

MR.ROSENTHAL: That was before I came into the 

case, your Honor, and I will withdraw the statement, but 

what I had said had been some of my experiences in the 
past. 

THE COURT: Do you disagree with anything I said, 

Mr. Silverman, I see you standing? 

MR. SILVERMAN: No, your Honor. If the Court 
recalls, the government moved for a trial in early fall and 
Mr. Brill's trial schedule was very complicated at that 
time and that is why it was put on in February. The govern¬ 
ment wanted to try the case in September or October of 
1973. 

THE COURT: That is very possible, I don't remember 

It, but all I know is I hava never been a participant in 
any case where the juxtaposition of verdict and 
sentence with some other event played any part in the 
fixing of a trial date. 

MR. ROSENTHAL: I never thought that the Court 

had. 

THE COURT: But it is my job. Mr. Silverman 

does not have the power to set trial dates in my court so 
tJiat if there were any purpose to achieve the kind of I 

coincidence you suggest,it would have to be 


my purpose or 
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somebody would have to put one past me, which happens from 
time to time, but I don't think in the setting of 
trial dates. 

MR.ROSENTHAL: I said I would withdraw those re¬ 
marks, but we are faced with the fact that this sentence 
is immediately before the tax filing period and I am 
certain that the government hopes and believes and I don't 
question that their belief is not an honest belief that the 
imposition of a custodial sentence in respect to George 
Denti will act as a deterrent in respect to persons who are 
just about to put his or her signature to his tax return 
and who is just about to mail it to the Internal Revenue 
Service. 

I have stated to the Court that I do not think 
thit that should enter into your Honor's appraisal of 
what should be imposed upon the defendant George Denti. 

There is little that I can add. Your Honor 
heard the case. Your Honor saw the defendant. Your Honor 
heard his testimony or in part and probably read or had the 
advantage and ability to read, if you so desired, his 
lengtny interrogation in the Internal Revenue Service 
prior to the trial and prior to tlie indictment and all I can 
say is that I believe, my belief may or may not carry 
some weight, but I do honestly believe that any mercy. 
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any consideration at all that would be shown by your Honor 
to George Denti would not be misplaced. 

THE COURT: All right, thank you, Mr. Rosenthal. 

The defendants have a right to speak for 
themselves and I will hear either or both of you gentlemen. 

Mr. Paterno? 

MR. PATERNO: I really have nothing to add to what 
Mr. Brill said, your Honor. 

THE COURT: Mr. Denti? 

MR.DENTI: I think Mr. Rosenthal has stated all. 

THE COURT: Let me just say that cases of this 
kind of so-called white collar crime, if that expression 
is permissible, present a pattern of familiar but neverthe¬ 
less difficult factors for sentencing. Itdoes not make it 
trivial to say that I have heard over and over again what 
I near this morning. That defendants like these have been 
punished enough by the suffering of themselves, their 
families, the diminution of their standing in the community 
and so on. I say I hear it over and over again which 
does not mean it is unreal. It is a fact. But it is 

a fact that has a limited significance because the other side 
of that coin is that the things that prod and pressure less 
fortunate people to commit crimes are not present with 
the more reputable members of the community. To be very 








1970 a 

eobr 24 

candid about it, the members of the community who are like 
other professionals including judges present special prob- 
ejns . 

It is clear with men like Mr. Paterno and Mr. Denti 
tnat rehabilitation is an irrelevant concept and I agree 
with Mr- Brill on that. Prison would do them no good and 
do the community no good so far as anybody can predict in 
terms of making them better people, more law abiding and so 
on. 

And as counsel- tick off the concerns with respect 
to defendants like Mr. Paterno and Mr. Denti, when you finally 
reach the point of determining that even the possibility 
of deterring other people is non-existent, then if one went 
along wit:h this it would have to be concluded that the 
statutes, as Congress wrote them, are only partially oper¬ 
ative because the statutes should say you can get up to 
five years in prison for this crime unless you are an 
otherwise reputable businessman in which event you should' 
not be imprisoned at all because it does no good. * It is 
just cruel and needless punishment. 

V^ell, the point at which I do not agree with 
counsel and I guess I am not even permitted to agree with 
counsel is on the question of general deterrence. It is trui> 
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we have no scientific knowledge on this subject, but we have 
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to accept the rough impressions of the general run of 
people and our own introspective judgments and most of us, 
including me, are still of the view that the hope of de¬ 
terring other people is one of the few acceptable justifi¬ 
cations for sending anybody to prison. 

I am reminded of the coincidence of this sentence 
today with the time for filing tax returns and I think, as 
I have expressed this at least once before, that one of 
the means by which we should seek general deterrence is by 
publicizing sentences.. I mean to embody in a memozandum 
the reasons for the judgments to be passed in this case 
and to file them in the office of the clerk and make them 
available for publication if anybody is interested. 

I am going to impose prison sentences in this 
case and a major factor in the judgment leading to that 
conclusion is the bel'.ef tliat we must try to serve, 
especially in crimes of greed and avarice, the objective 
of general deterrence. 

Now, I have not failed, as I said earlier, to 
take into account all the things about these two gentlemen 
and I don't discount any of the positive things about 
their own lives. Their families, Mr. Denti's health, 
the standing they have enjoyed in the community, the impact 
of all this on tlieir families and their friends are all 
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moving concerns and I have taken them into account. 

I also tried to imagine mitigating circumstances 
accounting for these crimes themselves. I have to say 
that that effort has been in vain. I have not been able 
to figure out any softening factor or influence to explain 
a course of what the jury was persuaded and, frankly, I was 
persuaded was flagrant and blatant and unvarnished fraud 
on the government of the most intentional and particularized 
and specific kind. I don't think there is anything be¬ 

fore me that explains that. I must say that the explanation 

I 

that I believe the defendants gave to their lawyers to 
present to the jury and to this court, if anything, was a 
negative influence. The explanation of these fictitious 
truckers in terms of adding up cubic yards of dirt was not 
a helpful thing to these defendants, though I take it if | 

they gave it to their lawyers their lawyers were required to' 
present it. It was something closely approaching an insult 
to the Court and the jury which obviously both of us, all 
of us, were compelled to think about how five truckers 
paid large sums of money over periods of years could utterly 
disappear from the face of the earth if they had ever 
existed and in lieu of any attempt to talk about that and 
I realize the defendants have no burden of proof, but there 
comes a point where a record screams for some account. 
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instead of giving even the remotest hint of a suggestion 
that this was not simply an egregious course of fraud, we wen 
treated to the expertise that measured dirt and looked at 
pictures to see how many imaginary trucks would have had to 
take how much dirt from where to where. 

Be that as it may, that is all the defendants 
offered at any point in this record and I cannot,as I say, 
regard any of that as being remotely mitigating. if i had 
to consider it at all, I think it would tend in the other 
direction, but leaving all that aside, for the reasons 
I have tried to sketch here and will complete writing down 
in a while and file in writing in the office of the clerk, 

I am imposing prison sentences and fines as follows: 

In the case of Michael Paterno, on each of 
Counts 1 to 8, a sentence of nine months in prison. The 
sentences to run concurrently. 

In addition, on each of those counts a fine of 

$2,500. Those fines to be cumulated for a total fine 

of $20,000. 

For George Denti, the Court will impose a similar 
prison sentence on each of the counts on which he was charged 
and convicted. Counts 2 through 5 and Count 9, nine months 
in prison, the sentences to run concurrently. 

In addition,on each of those five counts a fine of 
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^2,000 to be cumulated making a total fine of $10,000. 

For the defendant corporation, Paterno & Sons, 
Inc., on each of Counts 1 through 5, a fine of $5,000 to 
be cumulated for a total fine of $25,000. 

Those are the judgments, gentlemen. 

TriE CLERK: Is the fine to be paid by any certain 
time, your Honor, or committed? 

TilE COURT: Let us see and I will tell you in 

a minute. 

Mr. Brill. 

MR. BRILL: Your Honor, I have talked with the 

prosecutor with respect to the matter of bail pending 
appeal. I think I understood him to say that if your Honor 
granted or was willing to grant a continuation of the bail 
conditions, he had no objection. 

THE COURT: Mr. Silverman. 

MR. SILVERMAN: That is accurate, your Honor. 

My statement was that the government would not oppose 
a request for bail pending appeal. 

THE COURT: All right. In that light and in all 
the circumstances the bail heretofore set may be continued 
pending an expeditious appeal. I assume the notice will 
be filed in the next day or so and that the appeal will 
be prosecuted without delay. 
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I trliink bhabODncludes our business. 

MR, ROSENTliAL; I make the same application, 
THE COURT; Yes, in both cases and therefore I 


would think in the case of all three defendants the judg¬ 
ment is Stayed .pending the appeal. , if there should 

be an affirmance this. St^y should have allowed the accomplish 
ment of many things the defendants need to do with their 


businesses and so on in the interim, 

MR, BRILL: Thank you, sir, 

MR, ROSENTHAL; Thank you, your Honor, 
THE COURT; All right, gentlemen, 

(Time noted; 10:50 a.u.) 
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(Michael Paterno) 

UNITED STATES DISTRICT COURT, 
For The 

Southern district of new York. 


UNITED STATES OF AMERICA 

V. 

Michael paterno. 

No. 73 CR 419 


X 


X 


On this 10th day of April , 1974 came the attorney 
for the government and the defendant appeared in person 
and by Joseph E. Brill, Esq. 

IT IS adjudged that the defendant upon his plea of 
not guilty and a erdict of guilty by a jury has been 
convicted of the offense of unlawfully, wilfully and 
knowingly combining, confederating and agreeing with 
others to commit offenses against the United States, 
to wit, to violate Title 26, U.S. Code, Section 7201. 

It was part of said conspiracy that the said defendant 
wifull]^ attempted to evade and defeat a large part of 
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JUDGMENT 

(Michael Paterno) 

income taxes due and owing to the United States of 
America. (Title 18, U.S. Code, Section 371). Unlawfully, 
wilfully emd knowingly making and causing to be made and 
subscribing the income tax returns of a corporation 
which returns contained euid were verified by a written 
declaration that it was made vinder the penalties of 
perjury, and which he did not believe to be true amd 
correct as to certain material matters. (Title 26, 

U.S. Code, Section 7206(1).). 

Unlawfully, wilfully amd knowingly attempting to 
evade amd defeat amd caused to be evaded and defeated 
a large portion of a corporate income tax due and owing 
the United States of America by perparing and causing 
to be prepared, and filing and causing to be filed 
with the Internal Revenue Service a false and fraudulent 
corporate income tax return. (Title 26, U.S. Code, 

Section 7201.), as charged in counts 1 thru 8 and the 
court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, emd no 
sufficient cause to the contrary being shown or 
appearing to the Court, 
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(Michael Patemo) 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

It is adjudged that the defendant ,is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of NINE 
(9) MONTHS, on each of counts 1 thru 8 to run concurrently 
with each other. Defendant is fined $2,500 on each of 
counts 1 thru 8, total fine is $20,000. Defendant is 
released on $10,000 personal recognizance bond pending 
appeal. Judgment stayed pending appeal. 

A TRUE COPY 

RAYM£MJD F. BURGHARDT, Clerk 
By G. Harbison, Deputy Clerk. 

IT IS ORDERED that the Clerk deliver a certified 
copy of this judgment cuid commitment to the United 
States Marshal or other qualified officer and that the 
copy serve as the commitment of the defend6mt. 

MARVIN E. FRANKEL, 

United States District Judge. 

RAYMOND F. BURGHARDT, 

Clerk. 
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(Patemo & Sons, Inc.) 

UNITED STATES DISTRICT COURT, 
For The 

SOUTHERN DISTRICT OF NEW YORK. 


UNITED States of America 

y. 

PATERNO & SONS, INC. 
No. 73 Cr 419. 


X 


X 


On this 10th day of April, 1974, came the attorney 
for the government and the defendemt appeared by 
Joseph E. Brill, Esq. 

IT IS ADJUDGED that the defendemt upon its plea of 
not guilty thru Michael Paterno, President amd a verdict 
. of guilty by a jury h^_been convicted of the offense of 
unlawfully, wilfully amd knowingly combining, confeder¬ 
ating and agreeing with others to commit offenses against 
the United States, to wit, to violate Title 26, U.S. 

Code, Section 7201. It was part of said conspiracy 
that the said defendamt wilfully attempted to evade 
and defeat a large part of income taxes due amd owing 
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(Ptitemo & Sons, Inc.) 

to the United States of America. (Title 18, U.S. Code, 
Section 371). Unlawfully, wilfully and knowingly 
attempting to evade and defeat and caused to be evaded 
cuid defeated a large portion of a corporate income 
tax due emd owing the United States of America by 
preparing and causing to be prepared, and filing and 
causing to be filed with the Internal Revenue Service 
a false emd fraudulent corporate income tax return. 
(Title 26, U.S. Code, Sec. 7201), as charged in counts 
1 thru 5, and the court having asked the defendemt 
whether it has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the court, 

IT IS ADJUDGED that the defendamt is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendantis fined $5,000 
on each of counts 1 thru 5, total fine $25,000. 
Judgment stayed pending appeal. 

A TRUE COPY 

RAYMOND F. BURGHARDT, Clerk, 

By G. Harbison, Deputy Clerk. 

MARVIN E. FRANKEL, 

United States District Judge. 

RAYMOND F. BURGHARDT, 

Clerk. 
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(George Denti) 

UNITED STATES DISTRICT COURT, 
For The 

SOUTHERN District of new York. 


United States of America 


V. 

George denti. 
No. 73 CR 419. 


X 


X 


On 'this 10th day of April, 1974 came the attorney 
for the government and the defendant appeared in person 
and by Gilbert Rosenthal, Esq. 

It is adjudged that the defendant upon his plea of 
not guilty and a verdict of guilty by a jury has been 
convicted of the offense of unlawfully, wilfully and 
knowingly combining, confederating amd ag’reeing with 
others to commit offenses against the United States, 
to wit, to violate Title 26, U.S. Code, Section 7201. 

It was part of said conspiracy that the said defendant 
wilfully attempted to evade and defeat a large part of 
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(George Denti) 

income teoces due and owing to the United States of 
America, (title 18, U.S. Code, Section 371). Unlaw¬ 
fully, wilfully «md k lowingly attempting to evade and 
defeat 2 md caused to be evaded and defeated a large 
portion of a corporate income teix due and owing the 
United States of America by preparing and causing to 
be prepared, and filing and causing to be filed with the 
Internal Revenue Service a false and fraudulent 
Corporate income tax return, (title 26, U.S. Code, 
Section 7201). Unlawfully, wilfully and knowingly 
making cuid causing to be made and subscribing the 
income tax returns of a corporation which returns 
contained and were verified by a written declaration 
that it was made under the penalties of perjury, and 
which he did not believe to be true and correct is to 
certain material matters. (Title 26, U.S. Code, Section 
7206(1).), as charged in counts 1 thru 5 and 9, and 
the court having asked the defendcmt whether he has 
emything to say why judgment should not be pronounced, 
2 md no sufficient cause to the contrary being shown or 
appearing to the Court, 
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(George Denti) 

It is adjudged that the defendamt is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of NINE 
(9) MONTHS, on each of counts 1 thru 5 and 9 to run 
concurrently with each other. Defendant is fined $2,000 
on each of counts 1 thru 5, total fine is $10,000. 
Defendant is released on $10,000 personal recognizance 
bond pending appeal. Judgment stayed pending appeal. 

A TRUE COPY 

RAYMOND F. BURGHARDT, Clerk 
By G. Harbison, Deputy Clerk. 

It is ordered that the Clerk deliver a certified 
copy of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy 
serve as the commitment of the defendant. 

MARVIN E. FRANKEL, 

United States District Judge. 

RAYMOND F. BURGHARDT, 

Clerk. 
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NOTICE OF APPEAL BY MICHAEL PATERNO. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 



The Appellant MICHAEL PATERNO hereby appeals to 
the United States Court of Appeals for the Second 
Circuit from the final judgment of conviction imposed 
and entered on April 10, 1974 after a jury verdict of 
guilty under the indictment charging violations of 
Title 18 United States Code Section 371, Title 26 
United States Code Section 7201 and Title 26 United 
States Code Section 7206(1), and from the order of 
the Hon. Marvin E. Frankel, United States District 
Judge, denying the appellant's motion for a judgment 
of acquittal and for a new trial pursuant to Rules 
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NOTICE OF APPEAL BY MICHAEL PATERNO 


29 and 33 of the Federal Rules of Criminal Procedure 
entered on April 10, 1974, emd from each amd every part 
of said judgment and order. 

Dated: April 10, 1974. 


MICHAEL PATERNO Pro Se 
Dodge Road 
Pawling, New York 

TO: PAUL J. CURTAN, ESQ., 

United States Attorney, 

United States Court House, 

Foley Square, 

New York, N.Y. 10007 
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NOTICE OF APPEAL BY PATERNO AND SONS, INC. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


UNITED STATES OF AMERICA, 

V. 

MICHAEL PATERNO, GEORGE DENTI and PATERNO AND SONS,.INC., 

Defendante . 

No. 73 Cr. 419 

---------X 


The Appellant PATERNO AND SONS, INC. hereby appeals 
to the United States Court of Appeals fcr the Second 
Circuit from the final judgment of conviction imposed 
and entered on April 10, 1974 after a jury verdict of 
guilty under the indictment charging violations of 
Title 18 United States Code Section 371 and Title 26 
United States Code Section 7201, and from the order 
of the Hon. Marvin E. Frankel, United States District 
Judge, denying the appellant's motion for a judgment of 
acquittal and for a new trial pursu 2 uit to Rules 29 
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and 33 of the Federal Rules of Criminal Procedure 
entered on April 10, 1974, and from each and every 
part of said judgment and order. 

Dated: April 10, 1974. 


I 

PATERNO AND SONS, INC., 

I 


By: MICH;\EL PATERNO, President 
Pro Se 
R.D. 3 

Brewster, N.Y. 10509 

TO: PAUL J. CURRAN, ESQ., 

United States Attorney, 

United States Court House, 

Foley Square, 

New York, N.Y. 10007 


I 

■ 

I 

■ 

! 




I 
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NOTICE OF APPEAL GEORGE DENTI. 

UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


UNITED States of America, 

V. 

GEORGE DENTI, et al. 

No. 73 Cr. 419 


Defendant 8 . 


X 


SIRS : 

notice is hereby given that GEORGE DENTI, the above 
named defendant, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the final 
judgment entered in this proceeding on the 10th day of 
April, 1974. 

Dated: New York, New York, 

April 10, 1974 

Yours, etc.. 


GEORGE DENTI, Defendant pro-se 
Office & P.O. Address 
Francis Drive 

Somers, Westchester County, 

New York. 10536 
Tel: (914) 232-8735. 
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TO: PAUL J. CURRAN, ESQ., 

United States Attorney for the Southern 
District of New York. 

The defendant, George Denti, resides at: 
Fremces Drive 

Somers, Westchester County, 

New York 10536 
Tel: (914) 232-8735 





